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In the United States District Court in and for the

Southern District of California Central Division

February, 1951, Grand Jury

No. 21815—CD

INDICTMENT
[U.S.C., Title 18, Sec. 88 (1946 Ed.) and See. 371;

U.S.C., Title 26, Sees. 145(b) and 2707(c)—Conspir-

acy to Defraud, and Commit Offense Against United

States ; Income Tax Evasion.]

UNITED STATES OF AMERICA,
Plaintiff,

vs.

MARVIN KOBEY, ALBERT KOGUS, HARRY
ROCKWELL, PHILIP COBERT, JOHN W.
BUFORD, MASON O. KELLEY, ROBERT C.

WOO, DONOVAN HIMEBAUGH, LOUIS
CHAVEZ, LOUIS BLUM, NAT H. KLIT-
NICK, LEON FURRA, LEO BANNER,
HERMAN HOFFMAN, MARION MAR-
CINIAK, ROBERT F. LITTLE, CLYDE C.

RUSK, PANSY I. RUSK, WILLIAM E.

PURYEAR, FRANK NAIDITCH, RUTH
LE GRAND, CHARLES G. JENKINS,
PERRY C. BUFFUM, LAWRENCE S. JOR-
GENSEN, JACK GRAHAM, LESLIE
MARSHAL, CHARLES ROSS, HARRY
HANSON, HARRY WARNER, HARRY
FAIN, LOYAL P. HAYS, HENRY GRO-
NICH, CHARLES BYRNE, JACK QUINN,
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CHARLES GREENBERG, GEORGE COUR-
TIS, CARYL C. CLARKE, SIDNEY PEP-
PERMAN, MORRIS RUBIN, KENNETH 0.

LEEDON, ROY N. DONOVICK, LESTER
DAVIS, EDWARD L. STAR, ALFRED A.

BARNEY, ALLAN I. WINSTEIN, ALBERT
FRANKLIN, ELI CANON, KELLY CRISP,
WALTER J. MACY, PAT STARKS, HAR-
OLD ZUBKOFF, LARRY SULLIVAN, G. R.

ULFERS, HOWARD S. SPRAGUE, WIL-
LIAM ROSENBERG, PLEN L. SKIPPER,
STEPHEN J. WALSH, RICHARD HEYNE,
MASATAKA KITAHARA, WILBERT
SCHWARTZ, JOE PAUL ROMANO, LOUIS
GOLDBERG, EDWARD GROSHER, PAUL
SEARLE, MILDRED VELAN, ARON
FRIED, MARJORIE BURNS, and JOSEPH
WEISS,

Defendants.

The Grand Jury charges:

Count One

[U.S.C., Title 18, Sec. 88 (1946 Ed.) and Sec. 371]

Commencing on or about August 1, 1945, and con-

tinuing to the date of the return of this indictment,

defendants Marvin Kobey, Albert Kogus, Harry

Rockwell, Philip Cobert, John W. Buford, Mason

0. Kelley, Robert C. Wog, Donovan Himebaugh,

Louis Chavez, Louis Blum, Nat H. Klitnick, Leon

Furra, Leo Kanner, Herman Hoffman, Marion

Marciniak, Robert F. Little, Clyde C. Rusk, Pansy

1. Rusk, William E. Puryear, Frank Naiditch, Rutli

Le Grand, Charles G. Jenkins, Perry C. Buffum,
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Lawrence S. Jorgensen, Jack Graham, Leslie Mar-

shal, Charles Ross, Harry Hanson, Harry Warner,

Harry Fain, Loyal P. Hays, Henry Gronich, Charles

Byrne, Jack Quinn, Charles Greenberg, George

Courtis, Caryl C. Clarke, Sidney Pepperman, Mor-

ris Rubin, Kenneth O. Leedon, Roy N. Donovick,

Lester Davis, Edward L. Star, Alfred A. Barney,

Allan [3*] I. Winstein, Albert Franklin, Eli Canon,

Kelly Crisp, Walter J. Macy, Pat Starks, Harold

Zubkoff, Larry Sullivan, G. R. Ulfers, Howard S.

Sprague, William Rosenberg, Plen L. Skipper,

Stephen J. Walsh, Richard Heyne, Masataka Kita-

hara, Wilbert Schwartz, Joe Paul Romano, Louis

Goldberg, Edward Grosher, Paul Searle, Mildred

Velan, Aron Freid, Marjorie Burns, and Joseph

Weiss and divers other persons to the grand jury

unknown did agree, confederate, and conspire to-

gether to defraud the United States by impairing,

defeating, and obstructing the proper and lawful

functions of the Commissioner of Internal Revenue

of the United States and the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia in ascertaining, computing, levying, assess-

ing, and collecting taxes for the United States of

America

;

The object of said conspiracy was to be accom-

plished as follows: by concealing the names and

identities of persons paying money to, or dealing

with, the defendants in connection with horse race

betting and gambling activities being conducted by

the defendants and others, concealing the amount of

*Page numbering appearing at foot of page of original Certified
Transcript of Record.
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money being paid, transferred, or given by the

aforesaid persons paying money to the defendants,

concealing the amounts of money being paid by the

defendants to various persons in connection with

the aforesaid horse race betting and gambling, and

concealing the identities and names of persons being

so paid by defendants ; by concealing the names and

identities of persons employed by the defendants in

said horse race betting and gambling activities and

concealing the amounts of moneys being paid by the

defendants to said employees; by destroying and

causing to be destroyed memoranda, accounts, rec-

ords of transactions, and books which would indicate

the names and identities of persons receiving money

from, or paying money to, the defendants, the

amounts of money so paid and received, the names

of persons employed by the defendants, and the

amounts of money paid said employees in connec-

tion with their employment; and by maintaining

memoranda and records of horse race betting and

gambling activities which were false, fictitious, and

misleading as to the names used for the defendants

and the persons dealing with them and the transac-

tions recorded; [4]

To effect the object of said conspiracy the defend-

ants committed divers overt acts in Los Angeles

County, California, within the Central Division of

the Southern District of California, among which

are the following:

(1) On or about March 15, 1948, the defendants

filed a Partnership Return of Income for the year

1947, with the Collector of Internal Revenue for the
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Sixth Collection District of California at the U.S.

Court House and Post Office Building, signed

"Philip H. Cobert";

(2) On or about May 16, 1949, the defendants

filed a Partnership Return of Income for the year

1948, with the Collector of Internal Revenue for the

Sixth Collection District of California at the U.S.

Court House and Post Office Building, signed

"Marvin D. Kobey";

(3) On or about April 29, 1948, the defendants

filed a Quarterly Return of Income Tax Withheld

on Wages with the Collector of Internal Revenue

for the Sixth Collection District of California at

the U.S. Court House and Post Office Building,

signed "Philip H. Cobert";

(4) On or about June 30, 1948, the defendants

filed a Quarterly Return of Income Tax Withheld

on Wages with the Collector of Internal Revenue

for the Sixth Collection District of California at

the U.S. Court House and Post Office Building,

signed "Philip H. Cobert";

(5) On or about October 25, 1948, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building, signed "M. D. Kobey";

(6) On or about January 17, 1949, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal
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Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building, signed " Philip H. Cobert";

(7) On or about April 29, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U.S. Court House and Post

Office Building, signed "Philip H. Cobert"; [5]

(8) On or about June 30, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U.S. Court House and Post

Office Building, signed "Philip H. Cobert";

(9) On or about October 25, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U.S. Court House and Post

Office Building, signed "M. D. Kobey";

(10) On or about January 17, 1949, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the Col-

lector of Internal Revenue for the Sixth District of

California at the U.S. Court House and Post Office

Building, signed "Philip H. Cobert";

(11) On or about February 28, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-
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fornia at the U.S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Stephen J. Walsh";

(12) On or about January 21, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Wilbert Schwartz";

(13) On or about February 23, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Joe Paul Romano." [6]

Count Two

[U.S.C., Title 18, Sec. 88 (1946 Ed.) and Sec. 371]

Commencing on or about August 1, 1945, and con-

tinuing thereafter to and including the date of the

filing of this indictment in the Southern District of

California, Central Division, defendants Marvin

Kobey, Albert Kogus, Harry Rockwell, Philip Co-

bert, John W. Buford, Mason O. Kelley, Donovan

Himebaugh, Leon Furra, Leo Kanner, Herman
Hoffman, Robert F. Little, Clyde C. Rusk, Pansy I.

Rusk, Frank Naiditch, Perry C. Buffum, Lawrence

S. Jorgensen, Jack Graham, Leslie Marshal, Charles

Ross, Harry Hanson, Harry Fain, Henry Gronich,

Charles Greenberg, George Courtis, Sidney Pepper-

man, Roy N. Donovick, Edward L. Star, Albert



10 Marvin Kobey et al. vs.

Franklin, Eli Canon, Walter J. Macy, Larry Sulli-

van, G. R. TJlfers, Stephen J. Walsh, Masataka

Kitahara, Wilbert Schwartz, Joe Paul Romano,

Louis Goldberg, Louis Blum, Edward Grosher, Paul

Searle, Mildred Velan, Aron Fried, Marjorie Burns,

Joseph Weiss, and divers other persons to the

Grand Jurors unknown, did unlawfully conspire

and agree together to commit offenses against the

United States of America, that is, to attempt to de-

feat and evade income taxes due and owing to the

United States of America by Donovan Himebaugh,

Harry Fain, Stephen J. Walsh, Wilbert Schwartz,

Frank Stein, Joe Paul Romano, Sidney Sternberg,

Irving Sternberg, Louis Blum, Paul Searle, Mildred

Velan, Marjorie Burns, and Joseph Weiss, in viola-

tion of United States Code, Title 26, Section 145(b),

by filing and causing to be filed with the Collector

of Internal Revenue for the Sixth Internal Revenue

Collection District of California, at Los Angeles,

California, false and fraudulent income tax returns

for the calendar year 1948 for Donovan Himebaugh,

Harry Fain, Stephen J. Walsh, Wilbert Schwartz,

Frank Stein, Joe Paul Romano, Sidney Sternberg,

Irving Sternberg, Louis Blum, Paul Searle, Mildred

Velan, Marjorie Burns, and Joseph Weiss; to at-

tempt to evade and defeat excise taxes imposed on

said defendants Phil Cobert, Albert Kogus, Marvin

D. Kobey, and Harry Rockwell and their employ-

ees for social security for the calendar year 1948 on

the incomes of Pansy I. Rusk, Donovan Himebaugh,

Harry Fain, Genevieve Brewer, Opal Taylor, Eli

Canon, David Mecklovit, Maurice Feldman, Stephen
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J. Walsh, Wilbert Schwartz, Frank Stein, Joe Paul

Romano, Sidney Sternberg, Irving Sternberg,

Joseph Singer, Louis Goldberg, Louis Blum, Ed-

ward Grosher, Paul Searle, Sidney Cotsen, Mildred

Yelan, Aron Pried, Maurine Jaynes, George Kap-

lan, Marjorie Burns, Joseph Weiss, Jerome Koch,

Wolf Chapin, Harry Talsky, Harry I. Stacey, Alice

Melvin, and Sidney Pepperman by filing and caus-

ing to be filed with the Collector of Internal Reve-

nue for the Sixth Internal Revenue Collection Dis-

trict of California, at Los Angeles, California, false

and fraudulent quarterly employer's tax returns for

the quarters ended March 31, 1948, June 30, 1948,

September 30, 1948, and December 31, 1948; and to

wilfully fail to collect and truthfully account for

and pay over income taxes required to be withheld

on wages to the Collector of Internal Revenue Col-

lection District of California, at Los Angeles, Cali-

fornia, in violation of United States Code, Title 26,

Section 2707(c).

To effect the objects of said conspiracy the de-

fendants committed divers overt acts in Los Angeles

County, California, within the Central Division of

the Southern District of California, among which

were the following:

(1) On or about March 15, 1948, the defendants

filed a Partnership Return of Income for the year

1947, with the Collector of Internal Revenue for

the Sixth Collection District of California at the

U.S. Court House and Post Office Building, signed

"Philip H. Cobert";
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(2) On or about May 16, 1949, the defendants

filed a Partnership Return of Income for the year

1948, with the Collector of Internal Revenue for

the Sixth Collection District of California at the

U.S. Court House and Post Office Building, signed

"Marvin D. Kobey";

(3) On or about April 29, 1948, the defendants

filed a Quarterly Return of Income Tax Withheld

on Wages with the Collector of Internal Revenue

for the Sixth Collection District of California at

the U.S. Court House and Post Office Building,

signed "Philip H. Cobert";

(4) On or about June 30, 1948, the defendants

filed a Quarterly Return of Income Tax Withheld

on Wages with the Collector of Internal Revenue

for the Sixth Collection District of California, at

the U.S. Court House and Post Office Building,

signed "Philip H. Cobert";

(5) On or about October 25, 1948, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal Rev-

enue for the Sixth Collection District of California

at the U.S. Court House and Post Office Building,

signed "M. D. Kobey";

(6) On or about January 17, 1949, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal Reve-

nue for the Sixth Collection District of California

at the U.S. Court House and Post Office Building,

signed "Philip H. Cobert";
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(7) On or about April 29, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U.S. Court House and Post

Office Building, signed " Philip H. Cobert";

(8) On or about June 30, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U.S. Court House and Post

Office Building, signed "Philip H. Cobert";

(9) On or about October 25, 1948, the defend-

ants filed an Employer's Tax Return under the Fed-

eral Insurance Contributions Act with the Collector

of Internal Revenue for the Sixth Collection Dis-

trict of California at the [9]

(10) On or about January 17, 1949, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the Col-

lector of Internal Revenue for the Sixth Collection

District of California at the U.S. Court House and

Post Office Building, signed "Philip H. Cobert";

(11) On or about February 28, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Stephen J. Walsh";

(12) On or about January 21, 1949, the defend-
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ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Wilbert Schwartz";

(13) On or about February 23, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U.S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Joe Paul Romano." [10]

Count Three

[U.S.C., Title 26, Sec. 2707(c)]

On or about April 29, 1948, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell, doing business as Cobert Collec-

tion Service, did wilfully attempt to defeat and

evade income taxes required to be withheld from

wages, and the payment thereof, by wilfully failing

to collect and truthfully account for, and pay over

to the United States of America, income taxes re-

quired to be withheld from wages for the quarter

ending March 31, 1948, in the amount of $3,398.30,

in that they withheld and paid over to the Collector

of Internal Revenue for the Sixth Internal Revenue

Collection District of California, at Los Angeles,

California, $718.00 as income taxes withheld from

wages; whereas, there should have been withheld

from wages and paid over to the United States of
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America, during said quarter, income taxes in the

amount of $4,116.30 withheld from wages. [11]

Count Four

[U.S.C., Title 26, Sec. 2707(c)]

On or about June 30, 1948, in Los Angeles

County, California, within the Central Division of the

Southern District of California, defendants Philip

Cobert, Albert Kogus, Marvin Kobey, and Harry

Rockwell, doing business as Cobert Collection Serv-

ice, did wilfully attempt to defeat and evade income

taxes required to be withheld from wages, and the

payment thereof, by wilfully failing to collect and

truthfully account for, and pay over to the United

States of America, income taxes required to be

withheld from wages for the quarter ending June

30, 1948, in the amount of $3,433.75, in that they

withheld and paid over to the Collector of Internal

Revenue for the Sixth Internal Revenue Collection

District of California, at Los Angeles, California,

$471.40 as income taxes withheld from w^ages;

whereas, there should have been withheld from

wages and paid over to the United States of Amer-

ica, during said quarter, income taxes in the amount

of $3,905.15 withheld from wages. [12]

Count Five

[U.S.C., Title 26, Sec. 2707(c)]

On or about October 25, 1948, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, and
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Harry Rockwell, doing business as Cobert Collec-

tion Service, did wilfully attempt to defeat and

evade income taxes required to be withheld from

wages, and the payment thereof, by wilfully failing

to collect and truthfully account for, and pay over

to the United States of America, income taxes re-

quired to be withheld from wages for the quarter

ending September 30, 1948, in the amount of

$3,160.50 in that they withheld and paid over to the

Collector of Internal Revenue for the Sixth In-

ternal Revenue Collection District of California, at

Los Angeles, California, $542.72 as income taxes

withheld from wages; whereas, there should have

been withheld from wages and paid over to the

United States of America, during said quarter, in-

come taxes in the amount of $3,703.22 withheld

from wages. [13]

Count Six

[U.S.C., Title 26, Sec. 2707(c)]

On or about January 17, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell, doing business as Cobert Collec-

tion Service, did wilfully attempt to defeat and

evade income taxes required to be withheld from

wages, and the payment thereof, by wilfully failing

to collect and truthfully account for, and pay over

to the United States of America, income taxes re-

quired to be withheld from wages for the quarter

ending December 31, 1948, in the amount of
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$3,200.90, in that they withheld and paid over to the

Collector of Internal Revenue for the Sixth Internal

Revenue Collection District of California, at Los

Angeles, California, $461.10 as income taxes with-

held from wages; whereas, there should have been

withheld from wages and paid over to the United

States of America, during said quarter, income

taxes in the amount of $3,662.00 withheld from

wages. [14]

Count Seven

[U.S.C., Title 26, Sec. 2707(c)]

On or about April 29, 1948, in Los Angeles

County, California, within the Ceneral Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell, doing business as Cobert Col-

lection Service, did wilfully and knowingly attempt

to defeat and evade a large part of the excise taxes

on employers and employees due and owing to the

United States of America for the quarter ending

March 31, 1948, by filing and causing to be filed

with the Collector of Internal Revenue for the

Sixth Internal Revenue Collection District of Cali-

fornia, at Los Angeles, California, a false and

fraudulent Employer's Tax Return, wherein it was

stated that the total taxable wages paid by the said

Cobert Collection Service for the said quarter was

the sum of $6,902.00 and that the total amount of

tax due thereon was the sum of $138.04; whereas,

as they then and there well knew, the total taxable

wages paid by the said Cobert Collection Service
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for the said quarter was the sum of $28,437.00 upon

which wages there was owed to the United States

of America a total tax of $568.74. [15]

Count Eight

[U.S.C., Title 26, Sec. 2707(c)]

On or about June 30, 1948, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell, doing business as Cobert Col-

lection Service, did wilfully and knowingly attempt

to defeat and evade a large part of the excise taxes

on employers and employees due and owing to the

United States of America for the quarter ending

June 30, 1948, by filing and causing to be filed with

the Collector of Internal Revenue for the Sixth

Internal Revenue Collection District of California,

at Los Angeles, California, a false and fraudulent

Employer's Tax Return, wherein it was stated that

the total taxable wages paid by the said Cobert Col-

lection Service for the said quarter was the sum of

$5,642.00 and that the total amount of tax due

thereon was the sum of $112.84; whereas, as they

then and there well knew, the total taxable wages

paid by the said Cobert Collection Service for the

said quarter was the sum of $29,921.00 upon which

wages there was owed to the United States of

America a total tax of $598.42. [16]



United States of America 19

Count Nine

[U.S.C., Title 26, Sec. 2707(c)]

On or about October 25, 1948, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell, doing business as Cobert Collection

Service, did wilfully and knowingly attempt to de-

feat and evade a large part of the excise taxes on

employers and employees due and owing to the

United States of America for the quarter ending

September 30, 1948, by filing and causing to be filed

with the Collector of Internal Revenue for the Sixth

Internal Revenue Collection District of California,

at Los Angeles, California, a false and fraudulent

Employer's Tax Return, wherein it was stated that

the total taxable wages paid by the said Cobert

Collection Service for the said quarter was the sum

of $6,909.50 and that the total amount of tax due

thereon was the sum of $138.22; whereas, as they

then and there well knew, the total taxable wages

paid by the said Cobert Collection Service for the

said quarter was the sum of $20,171.50 upon which

wages there was owed to the United States of

America a total tax of $403.43. [17]

Count Ten

[U.S.C., Title 26, Sec. 2707(c)]

On or about January 17, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants
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Philip Cobert, Albert Kogus, Marvin Kobey, and

Harry Rockwell, doing business as Cobert Collection

Service, did wilfully and knowingly attempt to de-

feat and evade a large part of the excise taxes on

employers and employees due and owing to the

United States of America for the quarter ending

December 31, 1948, by filing and causing to be filed

with the Collector of Internal Revenue for the

Sixth Internal Revenue Collection District of Cali-

fornia, at Los Angeles, California, a false and

fraudulent Employer's Tax Return, wherein it was

stated that the total taxable wages paid by the said

Cobert Collection Service for the said quarter was

the sum of $4,944.50 and that the total amount of

tax due thereon was the sum of $98.90 ; whereas, as

they then and there well knew, the total taxable

wages paid by the said Cobert Collection Service

for the said quarter was the sum of $8,217.50 upon

which wages there was owed to the United States of

America a total tax of $164.35. [18]

Count Eleven

[U.S.C., Title 26, Sec. 145(b)]

On or about March 15, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell, and Donovan Himebaugh did wil-

fully and knowingly attempt to defeat and evade a

large part of the income tax due and owing by the

said defendant Donovan Himebaugh to the United

States of America for the calendar year 1948, by
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filing and causing to be filed with the Collector of

Internal Revenue for the Sixth Internal Revenue

Collection District of California, at Los Angeles,

California, a false and fraudulent income tax re-

turn wherein it was stated that his net income for

said calendar year was the sum of $2,792.50 and

that the amount of tax due and owing thereon was

the sum of $118.00 ; whereas, as they then and there

well knew, his net income for the said calendar year

was the sum of $8,493.75 upon which said net in-

come there was owing to the United States of

America an income tax of $1,185.50. [19]

Count Twelve

[U.S.C., Title 26, Sec. 145(b)]

On or about March 15, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell, and Harry Fain did wilfully and

knowingly attempt to defeat and evade a large part

of the income tax due and owing by the said de-

fendant Harry Fain to the United States of Amer-

ica for the calendar year 1948, by filing and causing

to be filed with the Collector of Internal Revenue

for the Sixth Internal Revenue Collection District

of California, at Los Angeles, California, a false

and fraudulent income tax return wherein it was

stated that his net income for said calendar year

was the sum of $2,990.65 and that the amount of tax

due and owing thereon was the sum of $148.00;

whereas, as they then and there well knew, his net
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income for the said calendar year was the sum of

$7,674.88 upon which said net income there was

owing to the United States of America an income

tax of $1,026.98. [20]

Count Thirteen

[U.S.C., Title 26, Sec. 145(b)]

On or about February 28, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell, and Stephen J". Walsh did wil-

fully and knowingly attempt to defeat and evade a

large part of the income tax due and owing by the

said defendant Stephen J. Walsh to the United

States of America for the calendar year 1948, by

filing and causing to be filed with the Collector of

Internal Revenue for the Sixth Internal Revenue

Collection District of California, at Los Angeles,

California, a false and fraudulent income tax return

wherein it was stated that his net income for said

calendar year was the sum of $697.00 and that no

tax was due and owing thereon; whereas, as they

then and there well knew, his net income for the

said calendar year was the sum of $3,500.00 upon

which said net income there was owing to the United

States of America an income tax of $228.00

Count Fourteen

[U.S.C., Title 26, Sec. 145(b)]

On or about January 21, 1949, in Los Angeles

County, California, within the Central Division of
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the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell and Wilbert Schwartz did wilfully

and knowingly attempt to defeat and evade a large

part of the income tax due and owing by the said

defendant Wilbert Schwartz to the United States of

America for the calendar year 1948, by filing and

causing to be filed with the Collector of Internal

Revenue for the Sixth Internal Revenue Collection

District of California, at Los Angeles, California, a

false and fraudulent income tax return wherein it

was stated that his net income for said calendar

year was the sum of $2,991.56 and that the amount

of tax due and owing thereon was the sum of $48.00

;

whereas, as they then and there well knew, his net

income for the said calendar year was the sum of

$5,414.90 upon which said net income there was

owing to the United States of America an income

tax of $500.48. [22]

Count Fifteen

[U.S.C., Title 26, Sec. 145(b)]

On or about February 23, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell, and Joe Paul Romano did wilfully

and knowingly attempt to defeat and evade a large

part of the income tax due and owing by the said

defendant Joe Paul Romano to the United States

of America for the calendar year 1948, by filing and

causing to be filed with the Collector of Internal
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Revenue for the Sixth Internal Revenue Collection

District of California, at Los Angeles, California,

a false and fraudulent income tax return wherein it

was stated that his net income for said calendar

year was the sum of $1,552.50 and that the amount

of tax due and owing thereon was the sum of

$134.00 ; whereas, as they then and there well knew,

his net income for the said calendar year was the

sum of $3,052.50 upon which said net income there

was owing to the United States of America an in-

come tax of $364.00. [23]

Count Sixteen

[U.S.C., Title 26, Sec. 145(b)]

On or about March 15, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell and Louis Blum did wilfully and

knowingly attempt to defeat and evade a large part

of the income tax due and owing by the said defend-

ant Louis Blum to the United States of America for

the calendar year 1948, by filing and causing to be

filed with the Collector of Internal Revenue for the

Sixth Internal Revenue Collection District of Cali-

fornia, at Los Angeles, California, a false and

fraudulent income tax return wherein it was stated

that his net income for said calendar year was the

sum of $1,865.00 and that the amount of tax due

and owing thereon was the sum of $179.00 ; whereas,

as they then and there well knew, his net income for
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the said calendar year was the sum of $5,355.00

upon which said net income there was owing to the

United States of America an income tax of $891.94.

Count Seventeen

[U.S.C., Title 26, Sec. 145(b)]

On or about March 12, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell, and Paul Searle did wilfully and

knowingly attempt to defeat and evade a large part

of the income tax due and owing by the said de-

fendant Paul Searle to the United States of Amer-

ica for the calendar year 1948, by filing and causing

to be filed with the Collector of Internal Revenue

for the Sixth Internal Revenue Collection District

of California, at Los Angeles, California, a false

and fraudulent income tax return wherein it was

stated that his net income for said calendar year

was the sum of $1,555.00 and that no tax was due

and owing thereon ; whereas, as they then and there

well knew, his net income for the said calendar year

was the sum of $4,717.80 upon which said net in-

come there was owing to the United States of Amer-

ica an income tax of $484.36. [25]

Count Eighteen

[U.S.C., Title 26, Sec. 145(b)]

On or about February 7, 1949, in Los Angeles

County, California, within the Central Division of
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the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey,

Harry Rockwell and Mildred Velan did wilfully

and knowingly attempt to defeat and evade a large

part of the income tax due and owing by the said

defendant Mildred Velan to the United States of

America for the calendar year 1948, by filing and

causing to be filed with the Collector of Internal

Revenue for the Sixth Internal Revenue Collection

District of California, at Los Angeles, California, a

false and fraudulent income tax return wherein it

was stated that her net income for said calendar

year was the sum of $925.00 and that the amount of

tax due and owing thereon was the sum of $40.00;

whereas, as they then and there well knew, her net

income for the said calendar year was the sum of

$3,720.00 upon which said net income there was

owing to the United States of America an income

tax of $478.00. [26]

Count Nineteen

[U.S.C., Title 26, Sec. 145(b)]

On or about March 15, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, Harry

Rockwell, and Marjorie Burns did wilfully and

knowingly attempt to defeat and evade a large part

of the income tax due and owing by the said defend-

ant Marjorie Burns to the United States of America

for the calendar year 1948, by filing and causing to

be filed with the Collector of Internal Revenue for
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the Sixth Internal Revenue Collection District of

California, at Los Angeles, California, a false and

fraudulent income tax return wherein it was stated

that her net income for said calendar year was the

sum of $4,969.87 and that the amount of tax due

and owing thereon was the sum of $444.00 ; whereas,

as they then and there well knew, her net income

for the said calendar year was the sum of $7,572.03

upon which said net income there was owing to

the United States of America an income tax of

$1,007.06. [27]

Count Twenty

[U.S.C., Title 26, Sec. 145(b)]

On or about March 11, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, Harry
Rockwell, and Joseph Weiss did wilfully and know-

ingly attempt to defeat and evade a large part of

the income tax due and owing by the said defendant

Joseph Weiss to the United States of America for

the calendar year 1948, by filing and causing to be

filed with the Collector of Internal Revenue for the

Sixth Internal Revenue Collection District of Cali-

fornia, at Los Angeles, California, a false and

fraudulent income tax return wherein it was stated

that his net income for said calendar year was the

sum of $1,112.00 and that the amount of tax due

and owing thereon was the sum of $67.00 ; whereas,

as they then and there well knew, his net income

for the said calendar year was the sum of $3,033.50
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upon which said net income there was owing to the

United States of America an income tax of $356.00.

A True Bill.

/s/ ROBERT B. YOUNG, III,

Foreman.

/s/ ERNEST A. TOLIN,
United States Attorney.

WSB:MW

[Endorsed] : Piled June 12, 1951. [28]

United States of America, District Court of the

United States, Southern District of California

No. 21815—Criminal

UNITED STATES OF AMERICA,

vs.

MARVIN KOBEY.

APPEARANCE PRAECIPE
To the Clerk of Said Court.

Sir:

Please enter my appearance as attorney for the

defendants,

Kobey, whose address is
, and

Rockwell, whose address is

Received 2 copies of Indictment.

/s/ DAVID H. CANNON,

[Endorsed] : Filed June 14, 1951. [29]
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United States of America, District Court of the

United States, Southern District of California

No. 21815—Criminal

UNITED STATES OP AMERICA,

vs.

PHILIP COBERT, DONOVAN HIMEBAUGH,
WILLIAM E. PURYEAR, MASON O. KEL-
LEY, MILDRED VELAN, LOUIS BLUM,
and ALBERT KOGUS.

APPEARANCE PRAECIPE

To the Clerk of Said Court.

Sir:

Please enter my appearance as attorney for the

above-named defendants.

Received copies of Indictment.

DAVID H. CANNON,

By /s/ BUD E. CALLISTER,

[Endorsed] : Filed June 15, 1951. [30]

[Title of District Court and Cause.]

WARRANT FOR ARREST OF DEFENDANT
ALBERT KOGUS

To Any U. S. Marshal Within the United States:

You are hereby commanded to arrest Albert

Kogus and bring him forthwith before the United
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States District Court for the Southern District of

California in the city of Los Angeles to answer to

an Indictment charging him with conspiracy to

defraud the United States, conspiracy to commit

offenses against the United States, and Excise Tax

evasion, in violation of 18 U.S.C., Sec. 88 (1946 Ed.)

and Sec. 371; 26 U.S.C.,'Sec. 2707(c).

Bond $5000.

Date June 12, 1951.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ E. J. FISHER,
Deputy Clerk.

Return

District of ss.

Received the within warrant the 14th day of June

1951 and executed same.

Arrested U. S. Marshal Office June 14, 1951 at

11:00 a.m.

Bond posted June 14, 1951.

JAMES J. BOYLE,
U. S. Marshal,

By /s/ RICHARD M. RANSDELL.

[Endorsed] : Filed June 19, 1951. [32]
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[Title of District Court and Cause.]

WARRANT FOR ARREST OF DEFENDANT
HARRY ROCKWELL

To Any U. S. Marshal Within the United States:

You are hereby commanded to arrest Harry

Rockwell and bring him forthwith before the United

States District Court for the Southern District of

California in the city of Los Angeles to answer to

an Indictment charging him with conspiracy to

defraud the United States, conspiracy to commit

offenses against the United States, and Excise Tax

evasion, in violation of 18 U.S.C., Sec. 88 (1946 Ed.)

and Sec. 371; 26 U.S.C., Sec. 2707(c).

Bond $5000.

Date June 12, 1951.

[Seal] EDMUND L. SMITH,
Clerk.

By /%/ E. J. FISHER,
Deputy Clerk.

Return

District of ss.

Received the within warrant the 14th day of June

1951 and executed same.

Arrested at the U. S. Marshal Office June 14,

1951 at 11:00 a.m.

Bond posted June 14, 1951.

JAMES J. BOYLE,
U. S. Marshal,

By /s/ EARLE L. BAUGHER.

[Endorsed] : Piled June 19, 1951. [33]

I
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At a stated term, to wit: The February Term.

A.D. 1951, of the District Court of the United

States of America, within and for the Central Divi-

sion of the Southern District of California, held at

the Court Room thereof, in the City of Los Angeles

on Monday the 25th day of June in the year of our

Lord one thousand nine hundred and fifty-one.

[Title of Cause.]

Present: The Honorable Wm. C. Mathes,

District Judge.

MINUTES OF THE COURT—JUNE 25, 1952

This cause coming on for arraignment and plea

of the following defendants: Alfred A. Barney,

John W. Buford, Louis Blum, Perry C. Buffum,

Marjorie Burns, Charles Byrne, Louis Chavez,

Caryl C. Clarke, Philip H. Cobert, George Countis,

Kelly Crisp, Roy N. Donovick, Harry Fain, Albert

Franklin, Aron Fried, Leon Furra, Louis Goldberg,

Charles Greenberg, Henry Gronich, Edward Gro-

sher, Loyal Hays, Richard Heyne, Donovan Hime-

baugh, Herman Hoffman, Chas. G. Jenkins, Law-

rence S. Jorgensen, Leo Kanner, Mason O. Kelley,

Nat H. Klitnick, Martin Kobey, Albert Kogus, Ken-

neth O. Leedon, Ruth LeGrand, Robert F. Little,

Walter J. Macy, Marion Marciniak, Sidney Pep-

perman, Wm. E. Puryear, Jack Quinn, Harry

Rockwell, Joe Paul Romano, William Rosenberg,

Charles Ross, Morris Rubin, Clyde C. Rusk, Pansy

I. Rusk, Wilbert Schwartz, Paul Searle, Howard S.



United States of America 33

Sprague, Plen L. Skipper, Edward L. Star, Pat

Starks, G. R. Ulfers, Mildred Velan, Stephen J.

Walsh, Harry Warner, Allen I. Winstein, Robert

C. Wog, and Harold Zubkoff

;

Walter S. Binns, Asst. U. S. Atty., appearing as

counsel for Govt.; all of the said defendants being

present except defendant Louis Goldberg, and as to

him the cause is continued to July 2, 1951, at 10

a.m., for arraignment and plea.

The following defendants answer to their names:

Charles Byrne, Louis Chavez, George Countis, who

states his true name is George Countis, Roy N.

Donovick, Harry Fain, wTho states his true name is

Morris Feinstein, Henry Gronich, Herman Hoff-

man, Chas. G. Jenkins, Lawrence S. Jorgensen,

Leo Kanner, Nat H. Klitnick, Kenneth O. Leedon,

who states his true name is Kenneth O. Leedon,

Sidney Pepperman, Wilbert Schwartz, Paul Searle,

Edward L. Star, Stephen J. Walsh, Harold Zub-

koff, and each states his true name to be as charged

in the Indictment or as here stated.

The clerk advises each of the defendants of his

constitutional right to a jury trial, to the right of

counsel at all stages of the proceeding, to the right

to process, and the right to see and hear the wit-

nesses against him, and the fact that if he has no

money to employ counsel, and desires counsel the

Court will appoint counsel for him.

Paul Searle states he is unable to employ counsel

and William Alsup, Esq., is appointed counsel for

him.

The cause is continued to July 2, 1951, for each
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defendant to appear with his attorney, and for plea

and presentation of such motions as counsel may
desire to present.

Defendants Philip Cobert, who states his true

name is Philip H. Cobert, Martin Kobey, Albert

Kogus, and Harry Rockwell, who states his true

name is Harry Kogus, appear with Attorneys David

H. Cannon and Wm. B. Beirne, and defendants

Alfred A. Barney, Louis Blum, Perry C. Buffum,

Marjorie Burns, Carly C. Clarke, Donovan Hime-

baugh, Mason O. Kelley, Ruth LeGrand, William E.

Puryear, who states his true name is Wm. E. La-

mont, G\ R. Ulfers, Mildred Velan, appear wtih

Attorney David H. Cannon, and each of the said

defendants states his or her true name to be as here

shown. Counsel waive reading of the Indictment,

and the cause as to each of these defendants is con-

tinued until Monday, July 2, 1951, 10 a.m., for the

hearing of any motions counsel desire to present,

the motions to be filed by Friday, June 29, 1951.

Defendants John W. Buford, who states his true

name is John W. Buford, Jr., Loyal P. Hays, who

states his true name is Loyal D. Hays, Richard

Heyne, Edward Grosher, who states his true name

is Issie Grosher, and Clyde C. Rusk, and Pansy I.

Rusk appear with Attorney Ralph L. Welsh, and

each of the said defendants states his, or her, true

name to be as here noted. Attorney Welsh waives

reading of the Indictment and the cause is continued

to July 2, 1951, 10 a.m., for entry of plea of each

of the said defendants, or hearing of any motion

counsel for said defendants desires to make. \J36]
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Defendants Joe Paul Romano and Plen L. Skip-

per each appear with Attorney C. M. Kilpatrick,

and each defendant states his true name is as

charged. Reading of Indictment is waived. Defend-

ant Romano pleads guilty to count 15, and the cause

is referred to Prob. Officer for investigation and

report and continued for sentence to a date to be

later announced, and the pleas of Defendant Ro-

mano on counts one and two are continued to the

date of sentence. The plea of Defendant Skipper

is continued to July 2, 1951, 10 a.m., and for the

hearing of any motion defendant's counsel desires

to present. Such motion shall have been filed by

Friday, June 29, 1951.

Defendant Kelly Crisp appears with Attorney

G. G. Baumen; defendant Albert Franklin appears

with Attorney Francis Plotkin; defendant Aron

Fried appears with Attorney Morris M. Glass; de-

fendant Leon Furra appears with Attorney Wm.
Strong; defendant Charles Greenberg appears with

Attorney Geo. L. Duke; defendant Robert F. Little

appears with Attorney Joseph L. Hebbert; defend-

ant Walter J. Macy appears with Attorney M. T.

Leader; defendant Marion Marciniak appears with

Attorney Burke Mathes, attorney for said defend-

ant for arraignment only; defendant Jack Quinn,

who states his true name is Elton Quinn, appears

with Attorney Barry A. Stepsay, appearing for at-

torney Stuart P. Fischer ; defendant William Rosen-

berg, who states his true name is William Rosse,

and defendant Morris Rubin, who states his true

name is Morris Rubaum, appear with Attorney
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Boris Raynes, appearing for attorney David S.

Smith; defendant Chas. Ross appears with Attor-

ney Jesse Blattel; defendant Howard S. Sprague,

who states his true name is Howard J. Sprague,

appears with Attorney Warren J. Lane; defendant

Pat Starks appears with Attorney Russell G. Par-

sons; defendant Harry Warner, who states his true

name is Harvey Warman, appears with Attorney

Martin J. McManus; defendant Allen I. Winstein

appears with Attorney Gordon S. Severance; de-

fendant Robert C. Wog appears with Attorney

Marin T. Kristovich; each of the said defendants

states his true name is as charged in the Indict-

ment, or as here noted, and waives reading of the

Indictment, and the cause as to each defendant is

continued to July 2, 1951, for plea and for the

hearing of any motions counsel desire to make, and

file by Friday, June 29, 1951. [37]

Defendants Howard J. Sprague, Elton Quinn,

and Plen L. Skipper plead not guilty and the cause

as to each of the said defendants is continued to

Sept. 4, 1951, 10 a.m., for setting for trial. [38]

[Title of District Court and Cause.]

MOTIONS BY DEFENDANTS MARVIN KO-
BEY, ALBERT KOGUS, HARRY ROCK-
WELL AND PHILIP COBERT

The defendants, Marvin Kobey, Albert Kogus,

Harry Rockwell and Philip Cobert, respectfully

move the Court:
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• 1. To dismiss each and all of the Counts of the

indictment on the ground that none of said Counts

charges an offense against said defendants, or

against any of said defendants.

2. To dismiss each and all of the Counts of the

indictment for the reason that it is not alleged, as

required by Rule 8, Federal Rules of Criminal

Procedure, that the defendants named, including

these moving defendants, participated in the same

act or transaction, or in the same series of acts or

transactions constituting the offense or offenses set

out in the respective Counts.

3. To dismiss each and all of the Counts of the

said indictment for the reason that two or more

offenses are improperly joined in said indictment,

which offenses are not of the same or similar char-

acter, are not based on the same act or transaction,

or on two or more acts or transactions connected

together, or constituting parts of a common scheme

or plan contrary to Rule 8, Federal Rules of Crimi-

nal Procedure.

4. To grant them a Bill of Particulars touching

the following points referred to in the indictment:

Count One

(a) While it is alleged that the defendants con-

spired to defraud the United States "by impairing,

defeating, and obstructing the proper and lawful

functions of the Commissioner of Internal Reve-

nue," etc., and that the "object of said conspiracy

was to be accomplished as follows:"
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(1) "By concealing the names and identi-

ties of persons paying money to, or dealing

with, the defendants in connection with horse

race betting and gambling activities being con-

ducted by the defendants and others. * * *"

(2) "Concealing the amount of money being

paid, transferred, or given by the aforesaid

persons paying money to the defendants. * * *"

(3) "Concealing the amounts of money be-

ing paid by the defendants to various per-

sons. * * *"

(4) "By concealing the names and identi-

ties of persons employed by the defend-

ants. * * *"

(5) "By destroying and causing to be de-

stroyed memoranda," etc.

(6) "And by maintaining memoranda and

records of horse race betting * * * which were

false, fictitious and misleading" etc.

it is nowhere alleged nor can it be determined from

the indictment the persons whose names or identi-

ties are referred to, nor the amounts paid, nor the

persons to whom any money was paid by the de-

fendants, nor what memoranda, accounts, records

and books were destroyed, nor the nature of such

memoranda, accounts, records or books, or what

memoranda and records were false, fictitious and

misleading, or in what particulars the prosecution

contends they were false, fictitious or misleading.

That it is nowhere alleged, nor can it be determined

from the indictment, as these defendants are en-
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titled to know, "the names and identities of persons

paying money to, or dealing with, the defendants/'

nor can it be determined what is meant by the

allegation "in connection with horse race betting

and gambling activities being conducted by the de-

fendants and others," and the defendants herein

cannot determine or know, as they have a right to

know, who is meant by "others."

Count Two

(a) While it is alleged that certain of the de-

fendants named in Count One conspired "to at-

tempt to defeat and evade income taxes due and

owing to the United States * * * by filing and

causing to be filed * * * false and fraudulent income

tax returns" and "to attempt to evade and defeat

excise taxes imposed on" these moving defendants

and their "employees for social security * * * on

the incomes of" certain of the defendants named

in Count One and others "by filing and causing to

be filed with the Collector * * * false and fraudu-

lent quarterly employer's tax returns * * *•; and to

wilfully fail to collect and truthfully account for

and pay over income taxes required to be withheld

on wages * * *,"

it is nowhere alleged in said indictment nor can it

be determined therefrom wherein or in what par-

ticulars it is claimed that the income tax returns

were "false and fraudulent" or wherein the de-

fendants failed to "truthfully account for and pay

over income taxes," nor can it be determined who

are meant by "their employees," nor can it be de-
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termined who are meant by " employer's," nor can

it be determined what "wages" are meant or from

whom or to whom the wTages were due or owing.

By the making of the foregoing motion for Bill

of Particulars the defendants, Marvin Kobey, Al-

bert Kogus, Harry Rockwell and Philip Cobert, do

not intend to nor do they waive their foregoing

motions to dismiss but expressly insist upon such

motions to dismiss.

Dated: June 29, 1951.

/s/ DAVID H. CANNON,

WILLIAM B. BEIRNE,
Attorneys for Defendants Marvin Kobey, Albert

Kogus, Harry Rockwell and Philip Cobert.

[Endorsed] : Filed June 29, 1951. [42]

[Title of District Court and Cause.]

MINUTES OF THE COURT—JULY 2, 1951

Wm. C. Mathes, District Judge.

Proceedings

:

This cause coming before the Court for hearing

of motions of Marvin Kobey, Albert Kogus, Harry

Kogus, charged as Harry Rockwell, Philip Kobert,

wrho are present, each with his attorneys David H.

Cannon and Wm. B. Beirne, to dismiss the Indict-

ment and for a Bill of Particulars, the hearing is

continued to July 3, 1951, at 1 :30 p.m.

The motion of Louis Chavez, joined in by defend-
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ant Pat Starke, to dismiss the Indictment, and the

motions of John W. Buford, Clyde C. Rusk, Pansy

T. Rusk, Prank Naiditch, Lawrence S. Jorgensen,

Loyal D. Hays, Caryl C. Clarke, Roy N. Donovich,

Richard Heyne, Wilbert Schwartz and Edward Gro-

sher to dismiss the Indictment, and the motions of

each and every defendant in this cause are adopted

by defendants Aron Pried and Albert Franklin, and

the motion of Alfred A. Barney to dismiss the In-

dictment, and for a severance and for a Bill of

Particulars, are submitted and the motion of Allan

I. Winstein to dismiss the Indictment and for a

severance, are continued to July 3, 1951, at 1:30

p.m., for hearing. Each of the above-stated defend-

ants is present with his counsel. The attorneys ap-

pearing with their clients on the above motions are

David H. Cannon, Wm. B. Beirne, Russell E. Par-

sons, Ralph L. Welsh, Morris Martin Glass, and

Francis L. Plotkin, Francis C. Whelan, and Peter

T. Rice, Esq., for Attorney Gordon B. Severance.

Walter S. Binns, Asst. U. S. Atty., is present and

proffers to each defendant the opportunity and the

right to apply any or all motions advanced by any

defendant prior to plea, to the defendant who de-

sires to have the motion apply to him.

Defendants Louis Goldberg, and Frank Naiditch

are present with their attorney Ralph Welsh, each

states his true name to be as charged in the Indict-

ment, Attorney Welsh waives reading thereof, and

each of Defendants Goldberg and Naiditch pleads

not guilty to counts one and two, of the Indictment,

and the cause as to each is continued to Sept. 4,

1951, 10 a.m., for setting for trial.
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Defendant Charles Byrne is present with his at-

torney G. G. Baumen and defendant Louis Chavez

is present with his attorney Russell E. Parsons, and

defendants Roy N. Donovick, Lawrence S. Jorgensen,

John W. Buford, Jr., Issie Grosher, charged as Ed-

ward Grosher, Loyal D. Hays, charged as Loyal P.

Hays, Clyde V. Rusk, Pansy I. Rusk, are, and each is

present with his attorney Ralph L. Welsh, and de-

fendants Henry Gronich, Herman Hoffman, Nat H.

Klitnick, are and each is present with his attorney,

Franklin D. Laven, and Charles G. Jenkins and

Robert C. Wog are, and each is present with his at-

torney M. T. Kristovich, and defendant Leo Kan-

ner, is present with his attorney Chas. H. Carr, and

Kenneth O. Leedom, charged as Kenneth O. Leedon,

Chas. Greenberg are and each is present with his

attorney George L. Duke, and defendant Alfred A.

Barney is present with his attorney Francis C.

Whelan, and defendant Caryl C. Clarke is present

with his attorney Ralph L. Welsh, and defendant

Mason O. Kelley is present with Attorney David H.

Cannon who appears for attorney Ned Fischer, for

defendant Kelley, and defendants William Rosse,

charged as William Rosenberg, and defendant Wal-

ter J. Macy, are and each is present with his attor-

ney, M. T. Leader, and defendant Morris Rubaum,

charged as Morris Rubin is present with his attor-

ney David S. Smith, and defendant Kelly Crisp is

present with his attorney G. G. Baumen, and de-

fendant Albert Franklin is present with his attor-

ney Francis Plotkin, and defendant Aron Fried is

present with his attorney Morris M. Glass, and de-

fendant Leon Furra is present with his attorney
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William Strong, and Robert F. Little is present

with his attorney Joseph L. Hebbert, and defendant

Marion Marciniak is present with his attorney

Burke Mathes, and defendant Pat Starks is present

with his attorney Russell E. Parsons, and defendant

Harvey Warman, charged as Harry Warner is

present with his attorney Paul A. Fowler, and de-

fendant Alden I. Winstein is present with his at-

torney Peter T. Rice, appearing for attorney Gor-

don B. Severance for defendant Winstein, and each

of said defendants thru his attorney waives the

reading of the Indictment, and subject to the ruling

on the motions filed, pleads not guilty to each count

of the Indictment wherein he is named, and as to

each defendant this cause is continued to Sept. 4,

1951, at 10 a.m., for setting for trial.

Defendant George Countis, charged as George

Courtis is present and states he has no money to

secure an attorney, and the cause as to him is con-

tinued to July 9, 1951, at 1:30 p.m., for plea. De-

fendant Sidney Pepperman is present, and says he

is trying to secure an attorney and the cause as to

him is continued to July 9, 1951, 1 :30 p.m., for plea.

Defendant Harold Zubkoff is present and states his

attorney is Benjamin Henderson and that he is ab-

sent, and the cause as to Defendant Zubkofr* is con-

tinued to July 9, 1951, at 1:30 p.m., for plea. At-

torney Ralph L. Welsh reports that his client

Richard Heyne is reported to be ill and confined

in a hospital, and the taking of the plea of defend-

ant Richard Heyne is continued until July 9, 1951,

1 :30 p.m.
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Defendants Perry C. Buffum, Ruth LeGrand,

William E. Puryear, and G. R. Ulfers, are and each

is present with his attorney Reed E. Callister, and

defendant Charles Ross is present with his attorney

Jesse Blattel, the plea of each of said defendants is

continued until the date of sentence, to be later

announced, on the information to which the defend-

ant has this day entered his plea of guilty.

Defendant Edward L. Star is present with his

attorney Samuel Sloan and the arraignment and

plea of defendant Star is continued until Sept. 4,

1951, 10 a.m.

Defendant Morris Feinstein, charged as Harry

Fain, asks the Court to appoint an attorney for

him, Court inquires into his financial ability to em-

ploy counsel and appoints David H. Cannon, Esq.,

as counsel for defendant Feinstein, who pleads not

guilty to counts one, two, and twelve, and the cause

as to him is set for trial July 30, 1951, 10 a.m.

Wilbert Schwartz is present wTith his attorney

Ralph L. Welsh, and Defendant Schwartz pleads

not guilty to counts one, two, and fourteen of the

Indictment, and the cause is set for trial July 30,

1951, 10 a.m.

Defendant Stephen J. Walsh is present with his

attorney M. T. Kristovich, and defendant Walsh

pleads not guilty to each of counts one, two, and

thirteen, and the cause is continued until July 30,

1951, for trial at 10 a.m.

Defendants Philip H. Cobert, Marvin Kobey, Al-

bert Kogus, and Harry Kogus, charged as Harry

Rockwell, are and each is present with his attor-
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neys David H. Cannon and William B. Beirne, and

the attorneys waive the reading of the Indictment

and each of the defendants pelads not guilty to each

count of the Indictment wherein he is named and

the cause as to each of said defendants is set for

trial July 30, 1951, 10 a.m.

Defendant Louis Blum and defendant Marjorie

Burns are, and each is present with his attorney

David H. Cannon; defendant Blum pleads not

guilty to counts one, two, and sixteen, and defend-

ant Burns pleads not guilty to counts one, two, and

nineteen and the cause as to each is set for trial

July 30, 1951, 10 a.m.

Defendant Donovan Himebaugh is present with

attorney David H. Cannon, appearing for attorney

Ned Fischer and defendant Mildred Velan is pres-

ent with attorney David H. Cannon, and the reading

of the Indictment is waived by Attorney Cannon,

and Defendant Himebaugh pleads not guilty to

counts one, two, and eleven, and defendant Nolen

pleads not guilty to counts one, two, and eighteen,

and the cause as to each of said defendants is set for

trial July 30, 1951, 10 a.m.

Defendant Paul Searle is present with his attor-

ney appointed by the Court, William Alsup, who

waives reading of the Indictment and pleads not

guilty to counts one, two, and seventeen, and the

cause is set for trial July 30, 1951, 10 a.m.

EDMUND L. SMITH,
Clerk,

By L. J. SOMERS,
Deputy Clerk. [48]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—JULY 6, 1951

Proceedings

:

It Is Ordered that trial, now set for 10 a.m. July

30, 1951, before Judge Mathes be, and it hereby is

transferred for trial before Judge Dave W. Ling

on same date.

EDMUND L. SMITH,
Clerk,

By /s/ P. D. HOOSER,
Deputy Clerk. [53]

[Title of District Court and Cause.]

MINUTES OF THE COURT—JULY 9, 1951

Proceedings

:

It Is Ordered continued from 7/10/51 to 7/11/51,

1 :30 p.m., for hearing pursuant to request of Atty.

Cannon.

EDMUND L. SMITH,
Clerk,

By /s/ L. J. SOMERS,
Deputy Clerk. [54]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—JULY 11, 1951

Proceedings

:

Further hearing of motions of defendants Marvin

Kobey, Albert Kogus, Harry Kogus, charged as

Harry Rockwell, and Philip Cobert to dismiss the

Indictment and for Bills of Particulars.

It Is Ordered motions for Bills of Particulars

are denied without prejudice to renewal of the mo-

tions prior to trial, if defendants are so advised, on

the part of any defendant who may wish to present

matters not presented by the pending motions.

Motions to dismiss are submitted. Defendants

will return to this court room July 30, 1951, 10 a.m.,

for trial before Judge Ling.

EDMUND L. SMITH,
Clerk,

By /s/ LOUIS J. SOMERS,
Deputy Clerk. [55]

[Title of District Court and Cause.]

ORDER DENYING DEFENDANTS' MOTION
FOR BILL OF PARTICULARS

The motion of defendants Marvin Kobey, Albert

Kogus, Harry Kogus, and Philip Cobert, for a Bill

of Particulars having come on for hearing on July

2, 1951, before the Honorable Wm. C. Mathes,

United States District Judge, defendants appearing
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by their attorneys David H. Cannon and William

B. Beirne, and the defendant Alfred A. Barney, Jr.,

having appeared through his attorney of record,

Francis C. Whelan, and said defendant having filed

a Motion for Bill of Particulars, and having on July

2, 1951, submitted the same without oral argument,

and the defendant Aron Fried, having appeared

through his attorney of record, Morris Martin

Glass, and having on June 29, 1951, filed his writ-

ten adoption of all motions made by each and every

defendant herein, including the Motions for a Bill

of Particulars, and the defendant Albert Franklin,

having appeared through his attorney of record,

Francis L. Plotkin, and having on June 29, filed

his written adoption of all motions made by each

and every defendant in the above-entitled action,

including the Motions for Bill of Particulars, and

plaintiff appearing by Ernest A. Tolin, United

States Attorney, Walter S. Binns, and Arline Mar-

tin, Assistant United States Attorneys, and said

Motions having been argued, and continued for

further hearing to July 10, at 1:30 p.m., and the

matter having been argued at that time, and the

Court having considered the same, and the same

having been submitted,

It Is Hereby Ordered that the Motions for Bill

of Particulars on behalf of the defendants Marvin

Kobey, Albert Kogus, Harry Rockwell, Philip Co-

bert, Alfred A. Barney, Aron Fried and Albert

Franklin and all other defendants herein be, and

the same are hereby denied, without prejudice to a

renewal of said motions prior to trial, if it appears
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advisable on the part of any defendant who may
wish to present matters not presented by the pend-

ing motions for Bill of Particulars.

Dated: July 16, 1951.

/s/ WM. C. MATHES,
U. S. District Court Judge.

[Endorsed] : July 16, 1951. [57]

[Title of District Court and Cause.]

ORDER DENYING DEPENDANTS' MOTION
TO DISMISS

The Motion to Dismiss filed by the defendants

Marvin Kobey, Albert Kogus, Harry Kogus and

Philip Cobert, having come on for hearing on July

10, 1951, at 1:30 p.m., before the Honorable Wm. C.

Mathes, United States District Court Judge, said

defendants appearing by their attorneys David H.

Cannon and William B. Beirne, and plaintiff ap-

pearing by Ernest A. Tolin, United States Attor-

ney, Walter S. Binns, and Arline Martin, Assistant

United States Attorneys, and the Court having con-

sidered the written memoranda on behalf of all

parties, and oral argument having been heard, the

same having been submitted to the Court for deci-

sion, and the plaintiff having stipulated that said

motion to dismiss shall be deemed to apply to all

of the defendants herein, and the Court having

approved the submission of said motion on behalf
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of all the defendants herein, and the Court having

fully considered the same,

It Is Hereby Ordered that the Motion to Dismiss

on behalf of the defendants herein be, and the same

is hereby denied.

Dated: July 16, 1951.

/s/ WM. C. MATHES,
Judge, United States District

Court.

[Endorsed] : July 16, 1951. [58]

[Title of District Court and Cause.]

NOTICE OF MOTION FOR CONTINUANCE
OF TRIAL

To the Above-named Plaintiff and to Its Attorneys,

Ernest A. Tolin, Esq., United States Attorney,

and Walter S. Binns, Esq., Chief Assistant

United States Attorney:

You and each of you will please take notice that

on the 26th day of July, 1951, at the hour of 1:30

p.m., or as soon thereafter as counsel may be heard,

in the courtroom of the Honorable William C.

Mathes in the Federal Building and Courthouse,

Los Angeles, California, the defendants will move

the above-entitled court to grant them a continuance

for the trial of said action from July 30, 1951, the

time now set for the trial of said action, to a date

not earlier than September 4, 1951, or to such other
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date subsequent thereto as is convenient to this

Honorable Court.

This motion will be made upon the records and

files herein, on the minutes of the court, and upon

the affidavits hereto attached.

/s/ DAVID H. CANNON,

/s/ WILLIAM B. BEIRNE.

Good Cause Appearing, the time for the giving

of the foregoing notice is shortened and it will be

deemed sufficient if served upon the attorneys for

the plaintiff not later than 5 p.m., July 25, 1951.

Dated: July 25, 1951.

/s/ WM. C. MATHES,
Judge. [60]

[Title of District Court and Cause.]

AFFIDAVIT OF DAVID H. CANNON
AND WILLIAM B. BEIRNE

State of California,

County of Los Angeles—ss.

David H. Cannon and William B. Beirne, being

duly sworn, depose and say:

That they are the attorneys herein for the de-

fendents Marvin Kobey, Albert Kogus, Harry Ko-

gus and Philip Cobert; that as the records of this

Honorable Court will show the following happen-

ings occurred on the dates indicated:

June 25, 1951—Defendants arraigned and pro-

ceedings put over until July 2, 1951.
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July 2, 1951—Defendants pleaded not guilty and

the case set for trial July 30, 1951, at 10:00 a.m.,

as to affiants ' clients and as to defendants Schwartz,

Walsh, Blum, Burns, Himebaugh, Velan and Searl.

Motions to dismiss and motions for Bill of Particu-

lars filed by affiants for their clients; some argu-

ment thereon. Affiants motions to dismiss and Bill

of Particulars continued by the court to July 10,

1951.

July 10, 1951—Further hearing on motions to

dismiss and for Bill of Particulars put over to July

11, 1951.

July 11, 1951—Motions to dismiss and motions

for Bill of Particulars again argued at length;

upon assurances in open court by Assistant United

States Attorney that photostat copies would be

promptly furnished to affiants of documents upon

which the prosecution would rely in its case and of

documents now in possession of the prosecution

which the defendants will need in the preparation

of their defenses, the court denied the motions for

Bill of Particulars "without prejudice to renewal

of motions prior to trial if so advised on the part

of any defendant who may wish to present matters

not presented by pending motions;" court took

under submission pending motions to dismiss.

July 16, 1951—Motions to dismiss denied and

again denied without prejudice all motions for Bill

of Particulars.

That almost constantly since July 12, 1951, affi-

ants have been endeavoring to get from the United

States Attorney photostat copies of the books, rec-
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ords and documents promised to them as above set

out in the proceedings of July 11, 1951, but various

reasons were given to affiants as to why the said

documents could not be furnished as requested, in-

cluding the following reasons: That the photostat

equipment was out of order or that the operator

thereof was ill and could not complete the photo-

stat work; that the Assistant United States Attor-

ney in charge of the case wTas away on vacation;

that Mr. Galbreath, one of the Internal Revenue

employees was away on vacation, and the first of

any documents that were furnished to affiants was

on July 18, 1951, when there was furnished to affi-

ants the following photostats

:

Summary of Cash Receipts & Gross Book

Gross Book

Cash Receipts

Colby Collection Agency

Agents Special Accounts

Colby Collection Agency

Pay Rolls

XP

That thereafter on July 23, 1951, affiants were

furnished with photostats of files as follows

:

I

Agents Index I

Summary of Cash Receipts and Gross Book

Year-End Summary of Ledger Accounts

Ledger Accounts by Code Name
Weekly Sheets and Code Index
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Cash Receipts by Individual

Cash Pay Outs by Individual

List of Names and Addresses

Daily Business by Code Name
1948 Weekly Summary of Expenses—Win

—

Loose

That about 2:15 p.m. on July 23, 1951, affiant

Cannon personally asked Arline Martin, Assistant

United States Attorney, for photostat copies of such

additional documents as were in the possession of

the United States Attorney and which were needed

for preparation of the defense and particularly re-

quested of said Arline Martin photostat copies of

tax returns by or on behalf of the different defend-

ants named in the indictment; whereupon the said

Arline Martin stated that arrangements for getting

any such copies would have to be made with Assist-

ant United States Attorney Walter S. Binns and

told affiant to contact Mr. Binns during that after-

noon; that affiant Cannon did endeavor to contact

Mr. Binns that afternoon and was advised that he

was out of the office all that afternoon.

That it was not until July 24, 1951, and as a re-

sult of the insistence of affiants that they be furn-

ished additional documents necessary for use in

connection with the defense of their clients, and

particularly the photostat copies of the tax returns

mentioned, that affiants were given the following

files of photostats:

Social Security Returns

Daily markers and Weekly Top Sheets
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Certain individual tax returns for the year

1948, which last-named files, so affiant Can-

non was informed by Mr. Galbreath and

verily believes, are the tax returns of only

part of the persons named in Count Two of

the indictment.

That during the mid-afternoon of July 24, 1951,

affiant Cannon was told by Mr. Galbreath in the

presence of the said Arline Martin and another

Internal Revenue employee that there were certain

other photostat copies of documents to be furnished

to the affiants under the arrangements made in open

court on July 11, 1951, which documents were not

ready on July 24, 1951, but which he, Mr. Gal-

breath, thought would be ready for delivery to affi-

ants on July 25, 1951, and not before. [64]

That ever since this case was set for trial on

July 30, 1951, affiants have diligently endeavored

to prepare for the defense of the said case on be-

half of their clients and to that end have held

numerous conferences with their clients and with

one Ned Fischer, the attorney for Donovan Hime-

baugh herein, and with Charles I. Manning, an

accountant employed by the defendants to assist

them in the preparation for the trial of said action

;

that in the opinion of affiants it is utterly impos-

sible to go to trial in this action unless and until

they are able to confer with their clients and with

Charles I. Manning and Ned Fischer concerning all

of the books, records, accounts and documents now
in the possession of the United States Attorney and

photostat copies of which were promised to the de-
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fendants and only part of which have heretofore

been furnished to the defendants ; that affiants have

been informed by Charles I. Manning and Ned

Fischer and verily believe that after all of the

photostat copies of such books, records, documents

and accounts are in the possession of affiants and

available to the said Charles I. Manning, it will

take several weeks for the said Manning to analyze

said accounts and to prepare the necessary sched-

ules to meet the charges made in the indictment

against the defendants.

That in the considered opinion of affiants the

very nature of the charges and particularly the

period set out in the said indictment as the time

during which the charged conspiracies were in

effect, it is necessary for affiants to have immedi-

ately available to them for study photostat copies

of all of the books, records, accounts and documents

and to work with the said accountant Manning and

Ned Fischer in assembling and marshaling data

upon which to adequately present the defense; that

affiants have had many years of experience in the

trial of actions bearing a close resemblance to this

prosecution, and based upon that experience, affi-

ants firmly believe and therefore assert that affiants

could not safely proceed to trial until ample oppor-

tunity is given to affiants to prepare for the trial.

That on July 2, 19,51, after the Honorable Wil-

liam C. Mathes, one of the Judges of the above-

entitled court, had repeatedly said that this case

must be tried at the very earliest possible date and

had indicated that it must be begun during the
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month of July, 1951, affiant Cannon in response to

inquiries by the said Honorable William C. Mathes

stated that the defense would be ready by July 30,

1951; in making that statement affiant Cannon re-

lied upon the promise of the United States Attor-

ney to promptly furnish to the defense photostat

copies of all of the documents, books, records and

accounts, to the end that work might be immediately

begun on the preparation of such defense, but as

above set out only a part of the books, records, ac-

counts and documents have been made available to

the defense, and without photostat copies of the re-

maining documents such defense cannot be pre-

pared ; that the court did not rule upon the motions

to dismiss until July 16, 1951, and therefore the

issues which the defendants were to be called upon

to meet were not determined until July 16, 1951.

That affiants have read the affidavits of Charles I.

Manning and Ned Fischer hereto attached and by

this reference made a part hereof and verily believe

the statements therein made are true.

That the conspiracies charged are alleged as exist-

ing between about August 1, 1945, and June 12,

1951 ; that copies of no books, documents or records

have been furnished to the defendants for the years

1945, 1946, 1949, 1950 or 1951, and only part of the

records for 1947 and 1948, according to the state-

ments made to affiants by the said Manning, who has

examined the photostat copies heretofore furnished

to affiants; that to meet the charges of the conspi-

racies affiants verily believe and assert that photo-

stat copies of the books, records and documents for
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the years not furnished are necessary in the prepa-

ration of the defense. [_66~]

That another complication that has added to the

difficulties of defendants in the preparation of their

defense in the short time that has been available to

them to work on their defenses is that Harry Sack-

man, who for a number of years immediately last

past, to wit : since 1945, so affiants are informed and

believe and therefore allege, acted as tax counselor

for affiants' clients, died very suddenly on May 31,

1951, and none of his work papers or any other

records compiled by him in connection with the de-

fendants' affairs have been or are available to the

said defendants or to affiants so it will be necessary

for affiants and accountants employed by the de-

fendants to again do much of the work which no

doubt the said Harry Sackman had previously done

while he was acting as tax counselor for the said

defendants.

/s/ DAVID H. CANNON,

/s/ WILLIAM B. BEIRNE.

Subscribed in my presence and sworn to before

me this 25th day of July, 1951.

[Seal] /s/ JEAN LIDDY,
Notary public in and for the County of Los An-

geles, State of California. [67]
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[Title of District Court and Cause.]

AFFIDAVIT OF NED FISCHER

State of California,

County of Los Angeles—ss.

Ned Fischer, being duly sworn, deposes and says

:

That he is a citizen of the United States of the

age of 43 years, whose residence address is 6367

Drexel Avenue, Los Angeles, California, and tele-

phone number is WHitney 4460 ; that he is an attor-

ney at law duly admitted to practice in all of the

courts of the State of California and has been such

since 1928; that between the years 1934 and 1946

he was a special assistant to the Chief Counsel for

the Bureau of Internal Revenue both at its main

office in Washington, D. C, and at various branches

of said office throughout the United States and has

been specializing in the practice of tax law since his

resignation from the Chief Counsel's office in 1946;

that while a member of the said Chief Counsel's

office he aided in the preparation of the prosecution

of various criminal tax cases and that upon his

analysis of the facts and issues in this case and of

the documents made available to him by the United

States Attorney at Los Angeles (which said docu-

ments are referred to in the Affidavit of Charles I.

Manning), preparation for the defense of this case

cannot be adequately or properly made, both with-

out added additional data requested by Mr. Man-

ning and a period of time of at least thirty days

after the receipt thereof, for the purpose of study-

ing the issues herein.
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That he is the attorney of record for the defend-

ants herein, Donovan Himebaugh and Mason O.

Kelley; that the trial of the said Donovan Hime-

baugh is set for July 30, 1951 ; that affiant joins in

the motion for a continuance made herein by the

attorneys for Marvin Kobey, Albert Kogus, Harry

Kogus and Philip Cobert.

/s/ NED FISCHER.

Subscribed in my presence and sworn to before

me this 24th day of July, 1951.

[Seal] /s/ JEAN LIDDY,
Notary public in and for the County of Los An-

geles, State of California. [69]

[Title of District Court and Cause.]

AFFIDAVIT OF CHARLES I. MANNING

State of California,

County of Los Angeles—ss.

Charles I. Manning, being duly sworn, deposes

and says:

That he is a citizen of the United States of the

age of 52 years, whose residence address is 408

North Palm, Beverly Hills, California, and tele-

phone number is CRestview 18385; that continu-

ously since the year 1919 up to the present time, he

has been engaged as a public accountant in general

accounting practice but having particular reference

to matters involving the Internal Revenue Laws,

analyses of accounts as they pertain to Federal tax
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matters ; that he is now and for upwards of twenty

years immediately last past has been admitted to

practice as an accountant before the Treasury De-

partment of the United States as a tax counselor.

That on or about July 16, 1951, he was engaged

by the defendants Marvin Kobey, Albert Kogus,

Harry Kogus and Philip Cobert to work with Wil-

liam B. Beirne and David H. Cannon in connection

with the preparation for trial of the above-entitled

action and since that date has devoted his time and

attention to the study of the charges made in the

indictment and of the matters that will be necessary

for him to investigate and analyze from any of the

books, records and accounts available to him to en-

able him to furnish to the said counsel for the de-

fendants' information for the preparation of the

defense of said action.

That from day to day after his said employment

he has been in contact with either Mr. Beirne or

Mr. Cannon for the purpose of obtaining from them

photostat copies of such books, records, accounts

and documents as were available or were to be made

available to the defense as set out in the affidavits

of William B. Beirne and David H. Cannon hereto

attached.

That on the afternoon of July 18, 1951, David H.

Cannon informed affiant that he, the said Cannon,

now had in his possession six bound files of photo-

stats described as:

Summary of Cash Receipts and Gross Book

Gross Book
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Cash Receipts

Colby Collection Agency

Agents Special Accounts

Pay Rolls

XP

and which said photostat files, so affiant was in-

formed by the said Cannon, the said Cannon had

that day received from the office of the United

States Attorney.

That affiant took possession of the said files last

mentioned and from the time he received them up

until the date hereof (including Saturday and Sun-

day, July 21 and 22, 1951) he has attempted to an-

alyze the records embraced in said photostat files,

particularly as they had reference to the charges

set out in the indictment ; that by reason of the fact

that the photostat copies were incomplete records,

particularly in that reference was made in certain

of said documents to certain other documents not

then in the possession of affiant, he was unable to

make any sort of an analysis of those records.

That about 9:30 a.m. on July 23, 1951, affiant

made known to the said Beirne and Cannon the

result of his work in connection with the said pho-

tostats.

That about 10:45 a.m. while affiant was present

in the office of said Cannon on July 23, 1951, the

said Cannon received a telephone call that certain

other photostat copies of certain records were avail-

able to the said Cannon in the office of one Reeves

of the Internal Revenue Bureau in Room 844 of the

Federal Building in Los Angeles, and thereupon the
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said Cannon sent his secretary to the Federal Build-

ing and she obtained the said records; that she

thereafter shortly returned to the office of the said

Cannon and delivered to him the following files con-

taining photostat copies of certain records, which

said files were labeled:

I

Agents Index I

Summary of Cash Receipts and Gross Book
Year-End Summary of Ledger Accounts

Ledger Accounts by Code Name
Weekly Sheets and Code Index

Cash Receipts by Individual

Cash Pay Outs by Individual

List of Names and Addresses

Daily Business by Code Name
1948 Weekly Summary of Expenses—Win

—

Loose [72]

That affiant has made such examination of the last

mentioned files as was possible since the receipt

thereof and based upon his many years of experi-

ence in his practice of accountancy and as a tax

counselor before the Treasury Department of the

United States, he is of the opinion and states that

he could not make any sort of an adequate analyza-

tion of the said accounts, even if he devoted himself

uninterruptedly to that task during all of his wak-

ing hours, earlier than fifteen days ; that were he to

make an examination and schedules and reports in

connection with such books, records and accounts

as have been furnished to him and as are above
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mentioned in such form as affiant would feel justi-

fied in his professional capacity to recommend to

his clients for their action, it would require him

not less than thirty days time from the date hereof.

That the said indictment charges two conspiracies

(besides 18 substantive offenses), it being alleged

that the said conspiracy began on or about August

1, 1945, and continued to the date of the return of

the indictment, to wit, June 12, 1951, and asserts

that the conspiracies were to defraud the United

States by impairing, defeating and obstructing

proper and lawful functions of the Commissioner

of Internal Revenue and the Collector of Internal

Revenue and to attempt to defeat and evade income

taxes due and owing to the United States by certain

named persons. It will be necessary for affiant to

examine the tax returns filed by or on behalf of

the defendants and the persons named in the indict-

ment, whom it is alleged did owe certain taxes to

the United States ; that none of such tax returns or

copies thereof have been made available to affiant.

That all of the photostat copies that have been

made available to affiant as hereinabove set out

relate to the years 1947 and 1948, but no books,

records or accounts or copies thereof have been

made available to affiant for any other period be-

tween August 1, 1945, and June 12, 1951, other than

for the years 1947 and 1948.

That in the opinion of affiant based upon his

experience and training as above set out, it would

be impossible to prepare or to present on behalf of

the defendants any full or adequate showing as to
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the real condition of the books, records and accounts

having to do with the internal revenue matters

referred to in the indictment unless all of the books,

records and accounts covering the period from Au-

gust 1, 1945, to and including June 12, 1951, and

upon which the prosecution relies or intends to rely

in support of the charges made in the indictment,

were made available to the defense and an oppor-

tunity to the defendants to have such books, records,

documents and accounts fully examined and an-

alyzed and the results of such examination and

analyzation placed in the hands of counsel for the

defendants in time to enable such counsel to become

fully acquainted with such report and analyses and

to determine what part of such reports and analyses

should be used by the defense in meeting the issues

raised by the indictment.

/s/ CHARLES I. MANNING.

Subscribed in my presence and sworn to before

me this 24th day of July, 1951.

[Seal] /s/ JEAN LIDDY,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Piled July 25, 1951. [74]
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[Title of District Court and Cause.]

AFFIDAVIT OF WALTER S. BINNS IN OP-
POSITION TO MOTION OF DEFEND-
ANTS MARVIN KOBEY, et al., FOR CON-
TINUANCE

State of California,

County of Los Angeles—ss.

Walter S. Binns, being first duly sworn, deposes

and says:

That he is Chief Assistant United States Attorney

for the Southern District of California and is in

charge of the criminal prosecution of the instant

defendants.

That the documents and records of the book mak-

ing syndicate of defendants Marvin Kobey, Albert

Kogus, Harry Kogus and Philip H. Cobert were

seized by the State of California on January 27,

1949.

That thereafter those records were introduced in

evidence in the court of the Honorable Charles

Fricke, Judge of the Superior Court for the County

of Los Angeles, during the course of an eleven-week

trial commencing February 27, 1950. Since their

introduction in evidence at that trial, the records

have been in the custody of the Clerk of Los An-

geles County and have been accessible to all coun-

sel;

That David H. Cannon, Esq., and William B.

Beirne were the attorneys for the defendants in the

above-mentioned Superior Court case and are thor-
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oughly familiar with the books and records of the

defendants

;

That on the first court appearance of the defend-

ants in the instant case, on June 25, 1951, affiant as

attorney for the Government stated that he had

photostatic copies of all records of the defendants;

that they were available in affiant's office to defense

counsel during office hours. Thereafter, to wit, July

6, 1951, the original documents were moved by the

Clerk of the County of Los Angeles from his custody

to the custody of Mr. Richard Hoegh, law clerk for

the Honorable Wm. C. Mathes, judge of the United

States District Court, and have been available in the

chambers of the aforesaid Judge since that time.

Pursuant to an Order of the Honorable Wm. C.

Mathes, made orally on July 10, 1951, the Govern-

ment has photostated the documents and records as

expeditiously as possible and, despite their volumi-

nous aggregation, they have been delivered to coun-

sel for the defendants as is evidenced by copies of

receipts attached hereto.

Further affiant saeth not.

/s/ WALTER S. BINNS.

Subscribed and sworn to before me this 26th day

of July, 1951.

[Seal] /s/ JACK E. HILDRETH,
Notary Public.

My commission expires July 5, 1953.

Receipt of copy acknowledged.

[Endorsed] : Filed July 26, 1951. [76]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—JULY 26, 1951

Present: The Honorable Wm, C. Mathes,

District Judge.

Proceedings

:

Hearing on Defendants' motion to continue trial

from July 30, 1951, to a later date.

It Is Ordered Court grants defendants' motion

on condition defendants who have not filed waivers

of appearance, do so or file consent to the orders

of the Court. The Court further orders that counsel

for the defendants prepare and present a formal

order.

EDMUND L. SMITH,
Clerk. [82]

[Title of District Court and Cause.]

MINUTES OP THE COURT—JULY 30, 1951

Present: The Honorable Dave W. Ling,

District Judge.

Proceedings

:

For signing of formal order continuing trial from

today to 10 a.m., August 6, 1951.

It Is Ordered that trial of above defendants be

continued from July 30, 1951, to 10 a.m., August 6,

1951, and the court admonishes all witnesses to re-

turn at that time.

EDMUND L. SMITH,
Clerk. [83]
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[Title of District Court and Cause.]

ORDER CONTINUING DATE OP TRIAL

This matter coming on regularly to be heard upon

Notice of Motion for Continuance of Trial and sup-

porting documents filed herein by David H. Cannon,

Esq., and William B. Beirne, Esq., attorneys for

certain defendants, and upon Affidavit of Walter S.

Binns in Opposition to Motion, and the Court being

fully advised and good cause appearing;

It Is Ordered that this action now set for trial

for July 30, 1951, at 10 :00 a.m. as to the defendants

Marvin Kobey, Albert Kogus, Harry Kogus, Philip

Cobert, Donovan Himebaugh, Louis Blum, Harry

Feinstein, Mildred Velan, Marjorie Burns, Joseph

Weiss, Stephen J. Walsh and Wilbert Schwartz, be

and the same is hereby continued for trial until Au-

gust 6, 1951, at 10:00 a.m. in the courtroom of the

Honorable Dave Ling.

Dated: July 26, 1951.

/s/ DAVID W. LING,
United States District Judge.

Approved as to form.

ERNEST A. TOLIN,
United States Attorney,

By /s/ ARLINE MARTIN,
Assistant U. S. Attorney.

[Endorsed] : Piled July 30, 1951. [84]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—August 1, 1951

Present: The Honorable Wm, C. Mathes,

District Judge.

It Is Ordered that the trial of defendants, Marvin

Kobey, Albert Kogus, Philip Cobert, Harry Cogus,

charged as Harry Rockwell, Louis Blum, Marjorie

Burns, Mildred Velan, Donovan Himebaugh, Mor-

ris Feinstein, charged as Harry Fain, Joseph Weiss,

Paul Searle, Wilbert Schwartz and Stephen J.

Walsh, heretofore set for Monday, August 6, 1951,

at 10:00 a.m., before Judge Ling, is reset for trial

for Monday, August 6, 1951, at 1:30 p.m., before

Judge Mathes.

The clerk is directed to notify counsel of this

order, and to notify a panel of 40 prospective jurors

to appear for the above case.

EDMUND L. SMITH,
Clerk,

By MURRAY E. WIRE,
Deputy Clerk. [85]
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[Title of District Court and Cause.]

NOTICE OF MOTION FOR SEVERANCE

To the Above-Named Plaintiff and to its Attorneys,

Ernest A. Tolin, Esq., United States Attorney,

and Walter S. Binns, Esq., Chief Assistant

United States Attorney:

You and each of you will please take notice that

on the 6th day of August, 1951, at the hour of 1 :30

p.m., or as soon thereafter as counsel may be heard,

in the courtroom of the Honorable William C.

Mathes in the Federal Building and Courthouse,

Los Angeles, California, the defendants Burns,

Velan, Blum and Schwartz, through their counsel,

will move the above-entitled court for a severance

of their indictment, and for a separate trial from

that of the defendants Kobey, Kogus, Rockwell and

Cobert.

That motion will be made upon the records and

files herein, and upon the affidavit attached hereto.

/s/ MARK P. ROBINSON.

Good Cause Appearing, the time for the giving of

the foregoing notice is shortened and it will be

deemed sufficient if served upon the attorneys for

the plaintiff not later than 5 p.m., August 1, 1951.

Dated : August 1, 1951.

/s/ Wm. C. Mathes,

Judge. [87]
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[Title of District Court and Cause.]

AFFIDAVIT OF MARK P. ROBINSON

Mark P. Robinson, being first duly sworn, deposes

and says that he is the attorney of record for de-

fendants Marjorie Burns, Mildred Velan and Louis

Blum in the above-entitled matter ; that he has been

retained by defendant Wilbert Schwartz and will

be substituted as attorney of record for said de-

fendant as soon as the present attorney of record is

well enough to appear in court.

Affiant further says that he is fully acquainted

with the merits and circumstances of this case and

is acquainted with most of the evidence upon which

the government will rely against the defendants

Burns, Velan, Blum and Schwartz. Affiant avers

according to his present state of mind, that it is his

opinion that the defendants Schwartz, Burns, Blum

and Velan will be denied a fair and impartial trial,

and will be severely prejudiced if they are not tried

separately from the defendants Kobey, Kogus,

Rockwell and Cobert in this case. That affiant

makes such allegation upon the following grounds

and reasons

:

(1) That the defendants, Kobey, Kogus, Rock-

well and Cobert are publicly identified as being the

"Guarantee Finance Co.," while the defendants,

Burns, Schwartz, Velan and Blum were merely em-

ployees of one of the subsidiaries of Kobey, Kogus,

Rockwell and Cobert.

(2) That the defendants Kobey, Kogus, Rock-
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well and Cobert are indicted on twenty counts in

this case, while each of the other four defendants is

indicted on only three counts. That much evidence

which will be admissible against Kobey, Kogus,

Rockwell and Cobert would be inadmissible against

the other four defendants. Nevertheless, if defend-

ants are tried together such evidence will be heard

by the court and jury.

(3) That in the government's case against the

defendants Kobey, Kogus, Rockwell and Cobert,

there will be many occasions for allusions to busi-

ness operations of the " Guarantee Finance Com-

pany " and the business operations of Kobey, Kogus,

Rockwell and Cobert. That such operations have

already been adjudged to be against the laws of the

State of California. That this will prejudice the

defendants, Burns, Velan, Schwartz and Blum,

since it will tend to associate these defendants with

those particular nefarious activities, while in truth

they were mere low echelon employees who had no

association with the other four defendants, and

had nothing to do with the policies or management

of the Guarantee Finance Co., or any other subsid-

iary business operation of the defendants, Kobey,

Kogus, Rockwell and Cobert.

(4) That the jury panel on this case will be com-

posed of persons who for the most part live in and

about the Los Angeles area. That the Los Angeles

newspapers have given widespread publicity to the

activities of the " Guarantee Finance Co." That for

this reason the name will connote many hazy and
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unfriendly impressions in the minds of many, if not

all, of the jurors. That in spite of possible proposed

instructions to the jury, experience teaches that

many of the jurors will be inclined to [89] associate

all of the defendants together who are tried together.

Affiant further states that he is aware of the ad-

ditional burden which a severance of defendants will

cast upon the government, both economically and

from the standpoint of time. Nevertheless, affiant

asserts that such a severance is necessary in order

to try the defendants, Burns, Schwartz, Veland and

Blum fairly, on the merits, without the blight of

prejudice and according to due process of law guar-

anteed by the Fifth Amendment to the U. S. Con-

stitution.

/s/ MARK P. ROBINSON.

Subscribed and sworn to before me this 1st day

of August, 1951.

[Seal] /s/ J. F. KINMAN,
Notary Public in the County of Los Angeles, State

of California.

My commission expires August 14, 1954.

Receipt of copy acknowledged.

[Endorsed] : Filed August 1, 1951. [90]
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[Title of District Court and Cause.]

NOTICE OP MOTION FOR FURTHER
CONTINUANCE OF TRIAL

To the Above-Named Plaintiff and to Its Attorneys,

Ernest A. Tolin, Esq., United States Attorney,

and Walter S. Binns, Esq., Chief Assistant

United States Attorney:

You and each of you will please take notice that

on the 6th day of August, 1951, at the hour of 1 :30

p.m., or as soon thereafter as counsel may be heard,

in the courtroom of the Honorable William C.

Mathes, in the Federal Building and Courthouse,

Los Angeles, California, the defendants will move

the above-entitled court to grant them a continuance

for the trial of said action from August 6, 1951, the

time now set for trial, to a date not earlier than

September 4, 1951, or to such other date subsequent

thereto as is convenient to this Honorable Court.

This motion will be made upon the records and

files [92] herein, on the minutes of the Court, and

upon the affidavits hereto attached.

/s/ DAVID H. CANNON,
/s/ WILLIAM B. BEIRNE.

Good Cause Appearing, the time for the giving of

the foregoing notice is shortened and it will be

deemed sufficient if served upon the attorneys for

the plaintiff not later than 5 p.m., August 2, 1951.

Dated August 2, 1951.

/s/ WM. C. MATHES,
Judge. [93]
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[Title of District Court and Cause.]

AFFIDAVIT OF DAVID H. CANNON AND
WILLIAM B. BEIRNE

State of California,

County of Los Angeles—ss.

David H. Cannon and William B. Beirne, being

duly sworn, depose and say:

That reference is made and by this reference made

a part hereof to the affidavit made by these same affi-

ants under date of July 25, 1951, and which former

affidavit was made part of the Notice of Motion for

Continuance of Trial heretofore filed herein and as

a result of which this action was continued for

trial from July 30, 1951, to August 6, 1951.

That on July 26, 1951, when this Honorable Court

made its order fixing August 6, 1951, as the date for

trial herein, the attorney for the plaintiff stated in

open court that certain photostat copies of partner-

ship returns of the defendants Marvin Kobey, Al-

bert Kogus, Harry Kogus and Philip Cobert would

be available and delivered to affiants forthwith, to the

end that [94] affiants and their accountant might use

such photostat copies of partnership returns in the

preparation of the defense of this action ; that none

of such photostats were delivered to affiants until

the afternoon of July 13, 1951, when affiants,

through Ned Fischer, obtained them from the office

of the United States Attorney ; that in the afternoon

of July 31, 1951, affiant Cannon was informed over

the telephone by the plaintiff's attorney that there
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were certain " other photostat' ' copies of documents

to be furnished to affiants as previously promised,

but that such " other photostats' ' were not at that

time ready for delivery to affiants ; that about 12 :00

noon on August 1, 1951, affiant Cannon was advised

by telephone from the United States Attorney's

office that such " other photostat" copies were then

available to affiants and could be delivered to affiants

if they would call or send for such documents at

the office of the United States Attorney.

That affiants then sent a messenger to the office

of the United States Attorney for the additional

photostat copies that were to have been furnished

to affiants for use in preparation of the defense and

only during the afternoon of August 1, 1951, were

such documents furnished, and because of the late-

ness of the hour when affiants received the last-

mentioned photostat copies it was impossible to get

such photostat copies in the hands of their account-

ant, Charles I. Manning, during August 1, 1951, and

for that reason said Charles I. Manning was unable

to prepare and have ready for use by affiants and

their clients and Ned Fischer, the attorney of record

herein for Donovan Himebaugh, at a conference set

for 10:00 a.m. on August 2, 1951, and which con-

ference was set for said date at the conclusion of

a conference held between the accountant, Mr.

Fischer, affiants and their clients during the after-

noon of July 31, 1951; that the photostat copies in

this paragraph mentioned are more particularly de-

scribed on page 4 and through line 1, page 5, of

Charles I. Manning's [95] affidavit of this date; that
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among the photostat copies of documents furnished

by the prosecution to the affiants is the United States

Corporation Income Tax Return for the calendar

year 1947 for Guarantee Finance Company, which

copy first came in possession of or available to the

defense on the afternoon of August 1, 1951; that

nothing whatever has been furnished to or made

available to affiants by the prosecution having any

bearing whatever upon such last mentioned corpora-

tion income tax return or upon the operations of

Guarantee Finance Company or its connection with

the offenses charged in the indictment; that it is

impossible between this date and the date now set

for trial for affiants to make any preparation what-

ever in relation to said return or to substantiate

the correctness of or to explain any of the entries

upon such corporation income tax return.

That since this case was first set for trial and par-

ticularly since July 16, 1951, when the issues upon

which the case is to be tried were determined, affi-

ants have devoted their entire time insofar as has

been at all possible and without interruption in pre-

paring the defense and examining such documents

as have been available to affiants and affiants will

continue to so engage themselves from this time for-

ward until this case is tried; that the suggestion

made by this Honorable Court on July 26, 1951, that

the books, records and documents of which photo-

stat copies had not theretofore been furnished to

affiants as ordered by the court would be available

mornings, evenings, Saturdays, Sundays or at any

other time in the presence of one of the officers of

this court, in truth and in fact is of no real value
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to the defense because of the necessity of affiants'

giving their entire time in attempts to prepare for

the defense of the action as above set out, leaving

to affiants no time whatever to make such examina-

tion of those last-mentioned documents and records.

That to the personal knowledge of affiants, [96]

which knowledge was gained through the fact that

affiants represented their present clients in the trial in

the Superior Court of the State of California in and

for the County of Los Angeles, Case No. 129947, all

of the books, records and accounts of Guarantee

Finance Company, Colby Collection Agency, Guar-

antee Discount Company and Cobert Collection

Service were seized on January 27, 1949, by some

branch of the state government and from that date

forward and up to the present time such books, rec-

ords and accounts (except for a relatively small

number of ledger cards) of Guarantee Finance

Company have not been nor have any of them been

in the possession of the clients of affiants, but said

books, records and accounts have been in the pos-

session of some departments of the State of Cali-

fornia and of the Federal Government.

That it is utterly impossible for affiants and

their clients to be prepared for trial either to pre-

sent their defense or to cross-examine any of the

witnesses for the prosecution if this cause goes to

trial on August 6, 1951, and such preparation can-

not adequately, or at all, be made at any date prior

to September 4, 1951.

/s/ DAVID H. CANNON,
/s/ WILLIAM B. BEIRNE.
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Subscribed in my presence and sworn to before me
this 2nd day of August, 1951.

[Seal] /s/ JEAN LIDDY,
Notary Public in and for the County of Los An-

geles, State of California. [97]

[Title of District Court and Cause.]

AFFIDAVIT OF CHARLES I. MANNING

State of California,

County of Los Angeles—ss.

Charles I. Manning, being duly sworn, deposes

and says:

That heretofore and under date of July 24, 1951,

affiant made and filed herein an affidavit in support

of Motion for Continuance of Trial; reference

thereto is hereby made and by this reference the

statements therein set out are incorporated herein.

That at about 4:25 p.m., July 31, 1951, affiant was

informed by David H. Cannon that Mr. Binn's office

had phoned Cannon within the past five minutes

that the photostat copies of the partnership returns

for certain defendants were then available in the

office of the United States Attorney and would be

delivered to the attorneys for the defendants if they

would send to the United States Attorney's office for

them, and Cannon requested [98] affiant to pick them

up ; that a conference to be attended by the defend-

ants, their counsel, Ned Fischer and affiants had al-

ready been set for Cannon ?

s office for early morning

July 31, 1951 ; that immediately after that conference
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about 2:00 p.m., said Fischer went to the office of

the United States Attorney and received eight pho-

tostat copies of partnership returns covering the

years 1945, 1946, 1947 and 1948, and the said Fischer

delivered such photostat copies to affiant on July 31,

1951; that ever since the receipt of said photostat

copies of partnership returns affiant has been work-

ing on them in an attempt to prepare schedules

which affiant has been advised by defense counsel

are necessary for the proper preparation of the de-

fense in this action, and which schedules in the

opinion of affiant would be so necessary inasmuch

as the tax returns referred to in the indictment

herein have or should have a definite tie-in with

such partnership returns, but affiant has been unable

to complete the preparation of such schedules

through the fact that he received no such copies of

such partnership returns until the date above stated.

That on the afternoon of August 1, 1951, upon

receiving advice from the said Cannon that certain

other photostat copies of documents were then avail-

able in the United States Attorney's office, affiant

requested the said Cannon to pick up those docu-

ments and to transmit them to affiant for use in

connection with his examination ; that the said Can-

non delivered to affiant on the early morning of Au-

gust 2, 1951, photostat copies of the individual in-

come tax returns for the year 1948, which were filed

by Frank and Ida Stein and for Sidney and Eliza-

beth A. Sternberg, but affiant has had no opportu-

nity whatever to use said returns in connection with

the examination he is making to assist in the prepa-
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ration of the defense ; that the said Stein and Stern-

berg are named in Count Two of the indictment as

certain of the persons who it is charged in Count

Two were caused by the [99] defendants to file " false

and fraudulent income tax returns for the calendar

year 1948."

That ever since affiant was employed by the de-

fendants, to wit: July 16, 1951, he has devoted his

entire time (except for the time necessary for sleep)

in examining such books, etc., as were available to

him, including the photostat copies of all documents

furnished by the prosecution in an attempt on the

part of affiant to complete an analysis of those

books, records and accounts as they bear upon the

charges contained in the indictment, and affiant has

been utterly unable to complete such examination

of even those documents as were in his possession

at the time of the hearing on the Motion for Con-

tinuance on July 26, 1951, and affiant's efforts to

complete such examination have been further im-

peded by reason of the receipt by him of the addi-

tional records furnished since July 26, 1951; that

practically none of which last-mentioned records

have been or could be examined by affiant and cor-

related with any of the records which have been

available to affiant; that such examination of the

books, records and accounts that have been fur-

nished to affiant, including those furnished since

July 26, 1951, cannot be completed in whole or in

substantial part earlier than September 4, 1951 ; that

without such completion of such work by affiant as

herein outlined, it is utterly impossible for him to

furnish to counsel for the defense any intelligible
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report as to what is shown in said books, records

and accounts as they relate to the charges laid in

this indictment.

That the photostat copies of partnership returns

above mentioned and which first came into the pos-

session of affiant on the afternoon of July 31, 1951,

are as follows, and each of said partnership returns

has a distinct bearing upon or is specifically men-

tioned in the various counts in the indictment. [100]

Each is entitled " United States Partnership Re-

turn of Income " and cover the following years for

the following persons, respectively:

1945—Phil Cobert, Marvin D. Kobey, Albert Ko-

gus and Harry Rockwell (no designation as to the

name of the partnership or joint venture).

1945—Harry Rockwell and Albert Kogus (no des-

ignation as to the name of the partnership or joint

venture).

1945—Phil Cobert & Marvin D. Kobey (no desig-

nation as to the name of the partnership or joint

venture)

.

1946—Phil Cobert & Marvin D. Kobey (no desig-

nation as to the name of the partnership or joint

venture).

1946—Phil Cobert, Albert Kogus, Marvin D.

Kobey, Harry Rockwell (no designation as to the

name of the partnership or joint venture).

1947—Phil Cobert, Albert Kogus, Marvin D. Ko-

bey, Harry Rockwell (no designation as to the

name of the partnership or joint venture).

1948—Phil Cobert, Albert Kogus, Marvin D.

Kobey and Harry Rockwell (no designation as to

the name of the partnership or joint venture).

That also among the photostat copies of tax re-
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turns furnished to affiant on July 31, 1951, is one

entitled " United States Corporation Income Tax

Return for the Calendar Year 1947, for Guarantee

Finance Company."

That there has never been made available to

affiant nor to counsel for defendants so affiant is

informed by said Cannon and William B. Beirne

and verily believes a copy of any corporation income

tax return for Guarantee Finance Company for [101]

any year except 1947.

That among the photostat copies of documents

furnished to affiant and included in the file entitled,

"Weekly Sheets & Code Index" are the weekly

sheets from July 3, 1948, to January 3, 1949, but

no such weekly sheets have at any time been fur-

nished covering the period from January 1, 1948,

through July 2, 1948, and without such weekly

sheets from January 1 through July 2, 1948, it

would be impossible to prepare the schedules and

report covering the year 1948.

/s/ CHARLES I. MANNING.

Subscribed in my presence and sworn to before

me this 2nd day of August, 1951.

[Seal] /s/ JEAN LIDDY,
Notary Public in and for the County of Los An-

geles, State of California.

Receipt of copy acknowledged.

[Endorsed] : Filed August 2, 1951. [102]
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[Title of District Court and Cause.]

MEMORANDUM IN OPPOSITION TO MO-
TION OF DEFENDANTS FOR FURTHER
CONTINUANCE OF TRIAL

The motion for further continuance of trial is

opposed on the basis of the affidavits of Walter S.

Binns, Chief Assistant United States Attorney, and

Helen K. Martin, secretary to Mr. Binns, attached

hereto.

Respectfully submitted,

ERNEST A. TOLIN,
United States Attorney;

WALTER S. BINNS and

ARLINE MARTIN,
Assistants U. S. Attorney;

/s/ ARLINE MARTIN,
Assistant U. S. Attorney;

Attorneys for Plaintiff. [104]

AFFIDAVIT OF HELEN K. MARTIN

State of California,

County of Los Angeles—ss.

Helen K. Martin, being duly sworn, deposes and

says:

That she is an employee in the office of the United

States Attorney in Los Angeles, California, and

secretary to Walter S. Binns, Chief Assistant

United States Attorney.
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Attached hereto marked Exhibit "A" is a copy of

a Receipt dated July 31, 1951, covering photostatic

copies of income tax returns which were furnished

to defendants on that date; with respect to said

photostatic copies, your affiant telephoned the office

of David Cannon on the morning of Monday, July

30, 1951, to advise Mr. Cannon that photostatic

copies of the partnership income tax returns were

available for defendants ; that Ned Fischer called on

Tuesday afternoon, July 31, 1951, to pick up said

photostatic copies.

That on the morning of August 1, 1951, your

affiant again called the office of Mr. Cannon, attor-

ney for defendants, and advised defendants that

there were photostatic copies of two individual tax

returns which would be made available to defend-

ants, and that on the afternoon of August 1, 1951,

a representative from Mr. Cannon's office picked up

said returns and signed a receipt therefor, a copy of

which is attached hereto marked Exhibit "B."

/s/ HELEN K. MARTIN.

Subscribed and sworn to before me this 3rd day of

August, 1951.

[Seal] /s/ JACK E. HILDRETH,
Notary Public in and for

Said County and State.

My commission expires July 5, 1953. [105]
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Copy (bsh)

EXHIBIT A

July 31, 1951.

Receipt

Received from Walter S. Binns, Chief Assistant

United States Attorney, photostatic copies of the

following Tax Returns

:

1948 U. S. Individual Income Tax Return No.

2124434, of Lester and Verona Marshall

;

1947 Corporation Income Tax Return No. 9203382

of Guarantee Finance Co.

;

1948 Partnership Return of Income No. 8857202,

of Phil Cobert, Albert Kogus, Marvin D. Kobey and

Harry Rockwell;

1947 Partnership Return of Income No. 8855594,

of Phil Cobert, Marvin D. Kobey, Albert Kogus and

Harry Rockwell;

1946 Partnership Return of Income No. 8854021,

Phil Cobert, Marvin D. Kobey, Albert Kogus and

Harry Rockwell;

1946 Partnership Return of Income No. 8821906,

of Phil Cobert & Marvin D. Kobey;

1944 Partnership Return of Income No. 8727340,

of Phil Cobert and Marvin D. Kobey;

1944 Partnership Return of Income No. 8704382,

of Harry Rockwell & Albert Kogus

;

1944 Partnership Return of Income No. 8704381,

of Phil Cobert, Marvin D. Kobey, Albert Kogus

and Harry Rockwell.

NED FISCHER, for

/s/ DAVID H. CANNON,
Attorneys for Defendants. [106]
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Copy (bsh)

EXHIBIT B
August 1, 1951.

Receipt

Received from Walter S. Binns, Chief Assistant

United States Attorney, photostatic copies of the

following documents:

1948 XL S. Individual Income Tax Return of Sid-

ney & Elizabeth A. Sternberg, 3931 Walgrove Ave.,

Venice, Calif.

1948 U. S. Individual Income Tax Return for

Frank and Ida Stein, 2387 Malcolm Ave., Los An-

geles 25, Calif.

CANNON & CALLISTER, by

E. YOUNG. [107]

Affidavit of Walter S. Binns

State of California,

County of Los Angeles—ss.

Walter S. Binns, being duly sworn, deposes and

says:

That he is the Chief Assistant United States At-

torney in the office of the United States Attorney

in Los Angeles, California.

That it was by inadvertence that defendants were

furnished with a photostatic copy of the 1947 corpo-

ration income tax return of Guarantee Finance

Company ; that plaintiff will not use said 1947 cor-

poration income tax return of Guarantee Finance

Company as evidence in this case.

That the "weekly sheets and code index" from
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July 3, 1948, to January 3, 1949, referred to in Page

5 of the Affidavit of Charles I. Manning, are all of

such documents in possession of the plaintiff and

that plaintiff does not have any such weekly sheets

for the period January 1, 1948, to July 2, 1948, and

therefore cannot furnish defendants with them.

That the photostatic copies of the 1948 individual

income tax returns of Sidney and Elizabeth Stern-

berg and Frank and Ida Stein furnished to defend-

ants on August 1, 1951, are returns of two persons

named as other than defendants in Count 2 of the In-

dictment on Page 7 thereof; that the reason said

photostats of said returns were not furnished to de-

fendants on July 24, 1951, when the 1948 returns for

all other persons named in Count 2 were furnished to

defendants, is that they were omitted by inadver-

tence.

/s/ WALTER S. BINNS.

Subscribed and sworn to before me this 3rd day

of August, 1951.

[Seal] /s/ JACK E. HILDRETH,
Notary Public in and for

Said County and State.

My commission expires July 5, 1953.

Affidavit of service by mail attached.

[Endorsed] : Filed August 3, 1951. [108]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—AUGUST 6, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

(A) Arraignment and Plea of Defendants (1)

Lester Marshall, charged as Leslie Marshal; (2)

Laurence Cullinan, charged as Larry Sullivan as

charged in Counts 1 and 2 of the Indictment : H. W.
Hertzberg, attorney for defendant Lester Marshall.

Defendant, Lester Marshall, charged as Leslie Mar-

shal, is arraigned, states his true name is Lester

Marshall, and Pleads Not Guilty as charged in

Counts 1 and 2 of the indictment. P. C. Whelan,

attorney for defendant, Laurence Cullinan.

Defendant, Laurence Cullinan, charged as Larry

Sullivan, is arraigned, states his true name is Lau-

rence Cullinan, and Pleads Not Guilty as charged

in Counts 1 and 2 of the Indictment.

It Is Ordered that this cause is continued to

9/4/51, 10 a.m., for setting for trial as to the

defendants, Lester Marshall and Laurence Cul-

linan. Each defendant to remain on bond.

(B) Hearing on motion for severance by de-

fendants, Burns, Velan, Blum and Schwartz, filed

8/1/51.

Attorney Robinson, for defendants, Burns,

Velan, Bluam and Schwartz, makes a state-

ment in support of the Motion for Severance.

The Court orders the motion for severance de-

nied. [110]
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(C) Hearing on Motion for Continuance of

Trial by the defendants : Kobey, Kogus, Kogus and

Cobert, filed 8/2/51.

Attorney Cannon makes a statement re: Mo-
tion for Continuance and Atty. M. P. Robinson,

for defendant, Schwartz, joins in the motion

for continuance.

The court denies the motion for continuance

of trial.

(D) Trial of the Following Defendants

:

(1) Marvin Kobey.

(2) Albert Kogus.

(3) Harry Kogus, charged as Harry Rock-

well.

(4) Philip Cobert, as charged in Counts 1

to 20, incl.

(5) Donovan Himebaugh, as charged in

Counts 1, 2 and 11.

(6) Morris Feinstein, charged as Harry

Fain, as charged in Counts 1, 2 and 12.

(7) Joseph Weiss, as charged in Counts 1, 2

and 20.

(8) Stephen J. Walsh, as charged in Counts

1, 2 and 13. It is ordered that this cause is

continued to 9/4/51, 10 a.m., for setting for trial

as to defendant, Stephen J. Walsh.

(9) Wilbert Schwartz, as charged in Counts

1, 2 and 14.

(10) Louis Blum, as charged in Counts 1,

2 and 16.

(11) Marjorie Burns, as charged in Counts

1, 2 and 19.



92 Marvin Kobey et al. vs.

(12) Mildred Valan, as charged in Counts

1, 2 and 18.

(13) Paul Searle, as charged in Counts 1,

2 and 17. Defendant, Paul Searle changes his

plea to guilty as to Count 17. The Court orders

the cause referred to the Probation Officer for

investigation and report as to this defendant

and continues the cause to 9/4/51, 10 a.m., for

sentence on Count 17 and disposition of Counts

1 and 2. The defendant, Searle, is to continue

on bail, pending sentence.

The Court Orders the trial to proceed as to the

following Defendants:

Kobey, Kogus, Kogus, Cobert, Himebaugh,

Feinstein, Weiss, Schwartz, Blum, Burns and

Velan.

The Following Jurors, duly impanelled, are sworn

to try this cause:

James Lewis, Ephraim J. Shirpser, Kath-

ryn E. Piette, Wanda P. Rees, Sol Saks, Muriel

E. Myron, Addie L. Kennedy, Joe L. Gatto,

Glen E. Kossin, Alice M. Smith, Jean B. Cal-

houn, and Marie C. Iden.

Alternate Jurors sworn:

Robert N. Weaver and Sicily M. Faust. [Ill]

The Court makes a statement to the Jury and

the two alternate Jurors and reads the Indictment

as to Counts 1, 2 and 3. Counsel stipulate as to

Counts 4, 5 and 6. The Court summarizes Counts

4, 5 and 6 and the Court reads Count 7. Pursuant
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to stipulation by counsel the Court summarizes

Counts 8, 9 and 10. The Court reads Count 11 and

the court summarizes Counts 12 to 20 inclusive.

It is stipulated that the Indictment is deemed

read.

At 4:33 p.m. the Court admonishes the Jury and

the two alternate Jurors and continues this cause to

1 :30 p.m. 8/7/51, for further trial.

EDMUND L. SMITH,
Clerk.

By /s/ M. E. WIRE,
Deputy. [112]

[Title of District Court and Cause.]

MINUTES OF THE COURT—AUG. 7, 1951

Present: The Honorable, Wm. C. Mathes,

District Judge.

Proceedings

:

All eleven defendants are present, jury and two

alternate jurors are absent.

On motion of Atty. Foye, defendant, Morris Fein-

stein, is granted permission to change his plea. Said

defendant changes his plea to guilty as charged in

Count 12 of the Indictment.

The Court orders this cause referred to the pro-

bation officer for pre-sentence investigation and re-

port, and the cause is continued indefinitely for

sentence on Count 12 as to the defendant Morris
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Feinstein. The defendant is to continue on bond

and is to report for sentence when notified.

It is further ordered this matter is continued to

9/4/51, 10 a.m. for further proceedings as to Counts

1 and 2, as to defendant Morris Feinstein.

At 1:45 p.m. jury and two alternate jurors are

present, all appearances as before. The Court makes

a statement to the jury as to the continuance as to

the defendant Feinstein, and that the trial will pro-

ceed as to the other ten defendants.

Attys. Beirne, Robinson, Foye and Fischer, ob-

ject to introduction of any evidence and state their

grounds and move to compel the Government to

elect as to which counts to proceed on.

The Court orders the objections overruled and

the motion to elect is denied. [117]

The following witness was sworn and testified on

behalf of the Government:

Robert A. Riddell, W. Stanley Christilaw and

Cameron L. Handley.

The following exhibits are admitted into evidence

:

Government: 1 to 25 inclusive, and 26 to 29

inclusive, 30, 31, and 32, 15-A, 17-A, 19-A, 19-B,

21-A and 25-A.

It is stipulated that originals of the above ex-

hibits may be withdrawn at the conclusion of the

case and photo copies substituted for the originals.

The following exhibits are marked for identifi-

cation only:

Government: 33, 14-A.

At 4:30 p.m. the Court admonishes the jury and
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continues this matter for further trial to 8/8/51,

1 :30 p.m.

EDMUND L. SMITH,
Clerk.

By M. E. WIEE,
Deputy Clerk. [118]

[Title of District Court and Cause.]

MINUTES OF THE COURT—AUG. 8, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further jury trial of following defendants:

Kobey, Kogus, Kogus, chgd. as Harry Rock-

well and Cobert on Counts 1 to 20, inch

Himebaugh on Counts 1, 2 and 11; Weiss on

Counts 1, 2 and 20; Schwartz on Counts 1, 2

and 14 ; Blum on Counts 1, 2 and 16 ; Burns on

Counts 1, 2 and 19; Velan on Counts 1, 2

and 18.

The following witnesses are sworn and testify on

behalf of Government:

Cameron L. Handley, htf sworn.

The following exhibits are admitted into evi-

dence :

Government: 33, 33-E, 33-1, 33-K, 33-P, 33-Q,

33-R, 34, 35, 36, 37, 38, 39, 40, 41 to 45 incl.,

46 and 47.
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The following exhibits are marked for identifica-

tion only:

Government: 33-A, 33-B, 33-C, 33-D, 33-F,

33-G, 33-H, 33-J, 33-L, 33-M, 33-N, 33-0, 34-A.

It Is Ordered further trial continued to 1 :30 p.m.,

8/9/51.

Counsel for the Government presents requested

instructions and same are filed. Defendants have

until 8/14/51 to file their requested instructions.

EDMUND L. SMITH,
Clerk.

By M. E. WIRE,
Deputy Clerk. [119]

[Title of District Court and Cause.]

GOVERNMENT'S REQUESTED
INSTRUCTIONS

The Government respectfully requests the Court

to include the attached instructions in its charge

to the jury, and requests leave to offer such other

and additional instructions as may, during the

course of the trial, become appropriate.

ERNEST A. TOLIN,
United States Attorney;

WALTER S. BINNS,
Chief Assist. U. S. Attorney;

ARLINE MARTIN,
Assistant U. S. Attorney;

/s/ WALTER S. BINNS,
(Attorneys for Plaintiff. [120]
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Instruction No. 1

A conspiracy is a combination of two or more

persons, by concerted action, to accomplish a crim-

inal or unlawful purpose, or some purpose not in

itself criminal or unlawful, by criminal or unlawful

means.

A conspiracy has been called a partnership in

criminal purposes.

The essence of the crime of conspiracy is the

combination of the minds of the conspirators.

A formal agreement is not essential to the forma-

tion of the conspiracy; all that is required is that

the parties to the conpiracy be shown to have been

working together understandingly, with a single

design, and for the accomplishment of a common
purpose.

A conspiracy may have for its object either the

commission of an unlawful act or the commission

of a lawful act by unlawful means.

The purpose of a conspiracy may be continuous,

that is, the conspirators may contemplate the com-

mission of several offenses or of several overt acts.

Conspiracy is essentially a crime of intent, and

to support the charge of conspiracy the intent must

be shown. [121]

Instruction No. 2

In addition to the formation of the agreement,

which I have explained to you, whether formal or

informal, another element is necessary to constitute

the crime of conspiracy in this case; that is, that

some overt act to effect the object of the conspiracy
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must be done and performed by at least one of the

conspirators. When this is performed, regardless

of whether additional overt acts are performed or

not, then the crime of conspiracy is completed.

United States v. Hirsh,

100 U.S. 33, 34 ; 25 L. Ed. 539

;

United States v. Britton,

108 U.S. 199, 204; 2 S. Ct. 531; 27 L.

Ed. 698;

Pettibone v. United States,

148 U.S. 197, 202; 13 S. Ct. 542; 37 L.

Ed. 419;

Bannon v. United States,

156 U.S. 464, 468; 15 S. Ct. 467; 39 L.

Ed. 494;

Hyde v. Shine,

199 U.S. 62, 76; 25 S. Ct. 760; 50 L. Ed. 90;

Hyde v. United States,

224 U.S. 347, 359; 32 S. Ct. 793; 56 L. Ed.

114 ; Ann. Cas. 1914 A. 614

;

Brown v. Elliott,

225 U.S. 392, 400; 32 S. Ct. 812; 56 L.

Ed. 1136;

Joplin Merc. Co. v. United States,

236 U.S. 531, 535, 536; 35 S. Ct. 291; 59 L.

Ed. 705;

United States v. Rabinowich,

238 U.S. 78, 86; 35 S. Ct. 682; 59 L. Ed.

1211;
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Pierce v. United States,

252 U.S. 239, 244; 40 S. Ct. 205, 207; 64

L. Ed. 542;

Jones v. United States,

9 Cir., 162 Fed. 417, 426; (cert. den. 212

U.S. 576; 29 S. Ct. 685; 53 L. Ed. 657)

;

Jones v. United States,

9 Cir., 179 Fed. 584, 593;

Weniger v. United States,

9 Cir., 47 F. (2d) 692, 493;

Haskett v. United States,

9 Cir., 59 F. (2d) 897, 902; (cert. den. 287

U.S. 643; 53 S. Ct. 89; 77 L. Ed. 556) ;

Johnson v. United States,

9 Cir., 62 F. (2d) 32,34; [122]

Instruction No. 3

An overt act is something apart from the con-

spiracy itself and is an act to effect the object of

the conspiracy.

An overt act may be any act and in itself need

not be either criminal or unlawful, nor need it be

the very criminal or unlawful act that is the object

of the conspiracy.

An overt act must accompany or follow the com-

bination or confederacy of minds and must be done

in furtherance of the object thereof.

All the conspirators need not join in the com-

mission of an overt act, for, if one of the con-

spirators commits an overt act, it becomes the act

of all of the conspirators. [123]
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Instruction No. 4

To establish guilt of the conspiracy here charged

in Count One, it is necessary that the Government

prove two things beyond a reasonable doubt:

First, that the defendants jointly engaged in a

scheme, plan, or device fraudulently to interfere

with or obstruct one of its lawful government func-

tions by deceit, craft, trickery, or other dishonest

means, or to defeat the United States' legitimate

official action by misrepresentation, chicane, or over-

reaching of those charged with carrying out the

governmental intention; and

Second, that one of the defendants, either at or

after the formation thereof, performed some overt

act in furtherance thereof. [124]

Instruction No. 5

A conspiracy such as charged in Count One may
show itself as a conspiracy to interfere with or ob-

struct any one of the lawful functions of the United

States by the use of deceit, craft, or trickery, or at

least by means that are dishonest. Or it may show

itself as a conspiracy to defeat, impair, or hinder

lawful action of the United States by misrepresen-

tation or chicane. [125]

Instruction No. 6

A person who joins an existing conspiracy is

liable for all the acts of the conspiracy committed

before he joined the conspiracy as well as those

committed after he joined. The new member is as
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guilty as though he had been an original conspira-

tor.

Hagen v. United States,

268 Fed. 344 (CCA. 9th), cert. den. 255

U.S. 569;

Allen v. United States, 4 F. (2d) 688;

United States v. Harding,

81 F. (2d) 563. [126]

Instruction No. 7

If an accused person knowingly assists in the

acts in furtherance of the object of the conspiracy

and is to receive part of the proceeds, if any there

be, this is sufficient to show his connection with the

conspiracy and his complicity thereunder.

An accused person who commits an overt act in

aid of a conspiracy, and with knowledge of the con-

spiracy is guilty, even though he is absent when

the criminal or unlawful act which is the object

of the conspiracy is committed. His knowledge of

the scope of the conspiracy may be limited and he

need not know all the details of the plan or all of

the operations of the conspiracy to be guilty. [127]

Instruction No. 8

Guilt for conspiracy is not avoided by the fact,

if it should be a fact, that the purpose of the con-

spiracy is not accomplished. All that is required

is that there was an unlawful combination, con-

federation, or meeting of minds and that one or

more of the conspirators committed one or more

overt acts.
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Goldman v. United States,

245 U.S. 474, 38 S. Ct. 166;

United States v. Rabinowich,

238 U.S. 78. [128]

Instruction No. 9

It is not essential that each conspirator have a

full knowledge of all the details of the conspiracy

or the means to be used, but it is essential that a

defendant, in order to be guilty, must have joined

in the agreement.

Pattis v. United States,

17 F. (2d) 562 (CCA. 9th), cert. den.

274 U.S. 750;

Kuhn v. United States,

26 F. (2d) 463 (CCA. 9th)

;

Craig v. United States,

81 F. (2d) 816 (CCA. 9th). [129] ,

Instruction No. 10

Where the specific results of a conspiracy have

been shown, the conspirators are presumed to have

intended the natural consequences of their acts. [130]

Instruction No. 11

Conspirators need not meet together or even all

be acquainted with one another. [131]

Instruction No. 12

Evidence of every detail relating to the means

employed in a conspiracy is not required to prove

a conspiracy ; that is, a conspiracy may be inferred
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from a development and a collocation of circum-

stances, and the existence of a conspiracy may be

shown by inference or circumstantial evidence.

Langley v. United States,

6Cir., 8 P. (2d) 815,819;

Johnson v. United States,

6 Cir., 83 F. (2d) 500, 504;

United States v. Manton,

2 Cir., 107 F. (2d) 834, 839;

Israel v. United States,

6 Cir., 3 F. (2d) 743;

Remus v. United States,

6 Cir., 291 Fed. 501;

Zottacelli v. United States,

6 Cir., 20 F. (2d) 795,798;

Johnson v. United States,

6 Cir., 82 F. (2d) 500. [132]

Instruction No. 13

In determining the guilt or innocence of each of

these defendants, you should first consider and de-

termine from all the evidence whether or not the

alleged concert of mind and mutual design existed

before considering what, if anything, any defendant

did or said in carrying out the joint purpose, if

any. [133]

Instruction No. 14

All the conspirators need not join in the com-

mission of an overt act, or, if one of the conspira-

tors commits an overt act, it becomes the act of all

of the conspirators.
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Logan v. United States,

144 U.S. 263, 308; 12 S. Ct. 617; 36 L.

Ed. 429;

Brown v. United States,

150 U.S. 93, 98; 14 S. Ct. 37, 37 L. Ed.

1010;

Bannon v. United States,

156 U.S. 464, 468; 15 S. Ct. 467; 39 L.

Ed. 494;

Hyde v. United States,

225 U.S. 347, 359; 32 S. Ct. 793; 56 L. Ed.

1114 ; Ann. Cas. 1914 A, 614

;

Brown v. Elliott,

225 U.S. 392, 400; 32 S. Ct. 812; 56 L.

Ed. 1136;

Profitt v. United States,

9Cir., 264 Fed. 299, 300;

Coates v. United States,

9Cir.,59F. (2d) 173,174;

Johnson v. United States,

9Cir.,62F. (2d) 32,34;

Marino v. United States,

9 Cir., 91 F. (2d) 691. [134]

Instruction No. 15

One who commits an overt act in aid of a con-

spiracy and with knowledge of the conspiracy is

guilty, even though he is absent when the criminal

or unlawful act which is the object of the con-

spiracy is committed. His knowledge of the scope

of the conspiracy may be limited and he need not
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know all the details of the plan or all of the oper-

ations of the conspiracy to be guilty.

Pattis v. United States,

9 Cir., 17 F (2d) 562, 566; (cert. den. 274

U.S. 750; 47 S. Ct. 764; 71 L. Ed. 1332);

Kuhn v. United States,

9 Cir., 26 F. (2d) 463; (cert. den. 278 U.S.

605; 49 S. Ct. 11; 73 L. Ed. 533)

;

Weniger v. United States,

9 Cir., 47 F. (2d) 692, 693;

Coates v. United States,

9 Cir., 59 F. (2d) 173, 174;

Johnson v. United States,

9 Cir., 62 F. (2d) 32, 34;

Craig v. United States,

9 Cir., 81 F. (2d) 815, 822; (cert. den. 298

U.S. 690; 56 S. Ct. 959; 80 L. Ed. 1408)

;

Marino v. United States,

9 Cir., 91 F. (2d) 691. [135]

Instruction No. 16

Where any one accused is assisted or assists in

the acts in furtherance of the object of the con-

spiracy and receives part of the proceeds, if any

there be, this is sufficient to show his connection

with the conspiracy and his complicity thereunder.

Beddow v. United States,

8 Cir., 1934, 70 F. (2d) 674. [136]
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Instruction No. 17

Conspiracy need not contemplate nor cause finan-

cial loss to the Government

Langer v. United States,

(CCA. 8), 76 F. (2d) 817. [137]

Instruction No. 18

The purpose of a conspiracy may be continuous.

That is, the conspirators may contemplate the com-

mission of several offenses or of several overt acts.

United States v. Kissell,

218 U.S. 601; 31 S. Ct. 124; 54 L. Ed. 1168;

Hyde v. United States,

225 U.S. 347; 359; 32 S. Ct. 793; 56 L. Ed.

1114; Ann. Cas. 1914 A, 614;

Brown v. Elliott,

225 U.S. 392, 400; 32 S. Ct. 812; 56 L. Ed.

1136;

Ford v. United States,

273 U.S. 593, 602; 47 S. Ct. 531, 534; 71

L. Ed. 793;

Terry v. United States,

9Cir.,7F. (2d) 28,29;

Buhler v. United States,

9Cir., 33 F. (2d) 382;

Johnson v. United States,

9Cir.,62F. (2d) 32,34;

Craig v. United States,

9 Cir., 81 F. (2d) 816, 822
;
(cert. den. 298

U.S. 690; 56 S. Ct. 959; 80 L. Ed. 1408) ;
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Frohwerk v. United States,

249 U.S. 204, 209; 39 S. Ct. 249; 63 L. Ed.

561;

Jones v. United States,

9 Cir., 179 Fed. 584, 610;

Marino v. United States,

9 Cir., 91 F. (2d) 691. [138]

Instruction No. 19

A formal agreement between the parties is not

essential to the formation of the conspiracy; all

that is required is that the parties to the conspiracy be

shown to have been working together understand-

ingly, with a single design, and for the accomplish-

ment of a common purpose.

Fowler v. United States,

9 Cir., 273 Fed. 15, 19;

Pearlman v. United States,

9 Cir., 20 F. (2d) 113, (cert. den. 275 U.S.

549; 48 S. Ct. 85; 72 L. Ed. 419) ;

Stack v. United States,

9 Cir., 27 F. (2d) 16, 17;

Marino v. United States,

9 Cir., 91 F. (2d) 691. [139]

Instruction No. 20

A conspiracy to defraud the United States need

not include the element of an actual monetary or

pecuniary loss to the United States. It may mean

to conspire to cheat the Government out of prop-
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erty or money but it also means to interfere with

or obstruct any one of the lawful functions of the

Government of the United States by deceit, craft,

or trickery, or at least by means that are dishonest.

Haas v. Henkel,

216 U.S. 462;

Hammerschmidt v. United States,

265 U.S. 182;

Hills v. United States,

9 Cir., 1938, 97 F. (2d) 710;

United States v. Terranova,

7 F. Supp. 989, (D.C. N.D. Cal. 1934)

;

Outlaw v. United States,

5 Cir. 1936; 81 F. (2d) 805;

Cendagarda v. United States,

10 Cir. 1933, 64 F. (2d) 182;

Green v. United States,

8 Cir. 1928; 28 F. (2d) 182;

Wallenstein v. United States,

3 Cir. 1928; 25 F. (2d) 708;

Falter v. United States,

2 Cir. 1928; 23 F. (2d) 420;

Henry v. United States,

9 Cir. 1926; 15 F. (2d) 624;

United States v. Winner,

28 F. (2d) 295; NJD. 111. 1928;

United States v. Soeder,

10 F. Supp. 944 (D.C. W.D. Mo. [140] 1935).
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Instruction No. 21

Before you can consider the declarations or ad-

missions of the alleged co-conspirators, or any of

them, as against either the person making such

declaration or admission, or any of his alleged co-

conspirators, there must be at least a prima facie

case established as to the existence of the con-

spiracy itself, separate and apart from any such

declarations or admissions, by evidence of different

character than declarations or admissions, oral or

written. [141]

Instruction No. 22

Where guilty knowledge is an element of the

offense, the jury may return a verdict of guilty

only if it shall find that knowledge on the part of

the defendants exists beyond a reasonable doubt.

But proof of actual knowledge is not required; it

may be inferred by the jury from all the evidence

in the case. [142]

Instruction No. 23

Where the existence of a criminal conspiracy

has been shown, every act or declaration of each

member in such conspiracy, done or made there-

after pursuant to the concerted plan and in further-

ance of the common object, is considered the act

and declaration of all the conspirators and is evi-

dence against each of them. On the other hand,

after a conspiracy has come to an end, either by

the accomplishment of the common design, or by

the parties abandoning the same, evidence of acts
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or declarations thereafter made by any of the con-

spirators can be considered only as against the

person doing such acts or making such statements.

The declaration or act of a conspirator not in execu-

tion of the common design is not evidence against

any of the parties other than the one making such

declaration. [143]

Instruction No. 24

The evidence in proof of the conspiracy may be

circumstantial. Where circumstantial evidence is

relied upon to establish the conspiracy or any

essential fact, it is not only necessary that all the

circumstances concur to show the existence of the

conspiracy or fact sought to be proved, but such

circumstantial evidence must be inconsistent with

any other rational conclusion, that is, you are to

consider all of the circumstances and conditions

shown in evidence, and if it appears to you as rea-

sonable men that, even though there is no direct

evidence of the actual participation in the alleged

offense by the defendants, or either of them, a

reasonable inference from all of the facts and cir-

cumstances does to your minds, beyond a reasonable

doubt, show that the defendants, or either of

them, were parties to the conspiracy as charged,

then you should make the deduction and find

accordingly. [144]

Government's Requested Instruction No. 25

You may find evidence of an intent to commit the

crime of attempting to evade and defeat a tax even
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though there is coupled with that intent a desire

to suppress information as to acts which are crimi-

nal in other ways. Thus, even if you should find

that the defendants desired to conceal their receipt

of money from gambling activities, you may find

in addition to such motive the existence of an

intent to defraud the United States of money due

as income taxes and to attempt to defeat or evade

such taxes.

United States v. Wexler,

2 Cir., 79 P. (2d) 526;

United States v. La Fontaine,

54 F. (2d) 371;

Spies v. United States,

317 U.S. 492. [145]

Instruction No. 26

The law under which the indictment in Counts

One and Two is drawn provides that if two or

more persons conspire either to commit an offense

against the United States, which is Count Two, or

to defraud the United States in any manner what-

soever, which is Count One, and one or more of

them does any act to effectuate the object of the

conspiracy, each of the parties to such conspiracy

is guilty. [146]

Instruction No. 27

Count Two of the indictment charges that the

defendants conspired to violate various sections

of the Internal Revenue Code, these being the

sections dealing with the filing of fraudulent in-
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come tax returns, false and fraudulent quarterly

Employer's Tax Returns and wilful failure to

collect and truthfully account for income taxes

required to be withheld on wages.

The wording of these sections I will give you

later in these instructions, when I read Sections

145(b) and 2707(c) of the Internal Revenue [147]

Code.

Instruction No. 28

Throughout the period of time covered by the

indictment in this case the Commissioner of Internal

Revenue was an officer of the United States of

America authorized and required to make inquiries

and determinations and assessments of all taxes

and penalties imposed by the Internal Revenue

Code, and the Collector of Internal Revenue for

the Sixth Collection District of California was

an officer of the United States charged with the

duty of collecting all taxes imposed by the internal

revenue laws within his District, and to see that

all laws and regulations relating to the collection

of internal revenue taxes are faithfully executed

and complied with, and for these purposes either

of these officials has the power to examine all per-

sons, books, records and accounts to aid them in

performing the above duties. [148]

Government's Requested Instruction No. 29

(Definition of Offense)

The four defendants who are charged in Counts

Three to Six, inclusive, of the Indictment are:

Philip H. Cobert, Albert Kogus, Marvin Kobey.
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and Harry Kogus, doing business as Cobert Col-

lection Service.

The gist of the offenses charged in Counts Three

to Six, inclusive, is the wilful attempt on the part

of the defendants, as employers, to defeat and

evade income taxes required to be withheld from

wages of employees, and the payment thereof, by

wilfully failing to collect and truthfully account

for, and pay over to the United States income

taxes required to be withheld from wages for the

quarters ending March 31, June 30, September 30,

and December 31, 1948, respectively, in that said

employers withheld and paid over to the Collector

of Internal Revenue certain stated amounts as in-

come taxes withheld from wages for each of said

quarters, whereas there should have been withheld

from wages and paid over to the United States,

during each of said quarters, greater amounts of

income taxes withheld from wages.

The word " attempt/ 7

as used in this law, involves

two elements:

(1) An intent to evade or defeat the tax;

(2) Some act done in furtherance of such intent.

The word " attempt' ' contemplates that the de-

fendants had knowledge and understanding that

during the quarters named in Counts Three to Six,

inclusive, the law required that there should be

levied, collected and paid an income tax upon the

income of each individual, and that the employer

should deduct such taxes from wages in amounts

specified by law, as and when paid to the em-

ployees, and should report and pay over to the
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United States of America at the end of each of

said quarters the amounts so deducted from wages.

The word "attempt" further contemplates that

said defendants attempted to evade or defeat the

payment of such tax, or a portion thereof, by pur-

posely failing to deduct from all wages paid to

their employees, and pay over to the United States

of America, the full amount which they were re-

quired by law to deduct, and which they knew they

should have deducted and paid over to the United

States.

The attempt to evade and defeat the tax must be

a wilful [149] attempt, that is to say, it must be

made with the intent to keep from the Govern-

ment a tax imposed by the income tax laws which

it was the duty of the defendants to pay to the

Government. The attempt must be wilful, that is,

intentionally done with the intent that the Gov-

ernment should be defrauded of the income tax due

from the defendant. The presumption is that a per-

son intends the natural consequences of his acts,

and the natural presumption would be if a person

consciously, knowingly, or intentionally did not

deduct and turn over to the United States all of the

income taxes required to be withheld from wages,

and thereby the Government was cheated or de-

frauded of taxes, that he intended to defeat the

tax due.

Sec. 2707(C) Internal Revenue Code—Penal-

ties.

Sec. 1627 Internal Revenue Code—Other

Laws Applicable.
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5

Sec. 1430 Internal Revenue Code—Other

Laws Applicable.

Sec. 1622 Internal Revenue Code—Income

Tax Collected at Source.

Reg. 116, pp. 62, under Subch. D. of Chapter

9, Internal Revenue Code, Subpart g

405.601—Return and Payment of Income

Tax Withheld on Wages.

Guzik v. United States,

54 F. (2) 618, (7 Cir.) Cert. Den. 285 U.S.

545. [150]

Government's Requested Instruction No. 30

(Definition of Offense)

The four defendants who are charged in Counts

Seven to Ten, inclusive, of the Indictment are:

Philip H. Cobert, Albert Kogus, Marvin Kobey

and Harry Kogus, doing business as Cobert Col-

lection Service.

The gist of the offenses charged in Counts Seven

to Ten, inclusive, is the wilful attempt on the part

of said defendants to defeat and evade a large

part of excise taxes, commonly called social security

taxes, on employers and employees, due and owing

to the United States of America for the quarters

ending March 31, June 30, September 30, and De-

cember 31, 1948, respectively, by filing and causing

to be filed with the Collector of Internal Revenue

false and fraudulent employer's tax returns for

each of said quarters, in that in said returns it was

stated that the total taxable wages paid by the

Cobert Collection Service, for each of said quarters

were certain stated amounts, whereas, as defend-
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ants then and there well knew, the total taxable

wages paid by said Cobert Collection Service for

each of said quarters were in greater amounts than

stated in said returns ; and further, that the amount

of said taxes due on wages paid during said quar-

ters were certain stated amounts, whereas, as the de-

fendants then and there well knew the total amount

of taxes on employers and employees, due on wages

paid during said quarters, were in amounts greater

than stated in said employer's tax returns.

The word "attempt," as used in this law, in-

volves two elements

:

(1) An attempt to evade or defeat the tax;

(2) Some act done in furtherance of such

intent.

The word "attempt" contemplates that the de-

fendants had knowledge and understanding that

during the quarters named in Counts Seven to Ten,

inclusive, the law required that there should be

levied, collected and paid by each employer during

the year 1948 an excise tax, with respect to having

individuals in his employ, and that the tax on the

employer was in the amount of 1% of the amount

of wages paid, and that the tax on the employee

was in the amount of 1% of wages paid, and that

the employer should deduct the employee's portion

of said taxes from wages, and further, that the

employer should report and pay over [151] to the

United States of America the amount of such taxes

on both the employer and the employee.

The word "attempt" further contemplates that

said defendants attempted to evade or defeat the
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payment of such taxes, or a portion thereof, by

purposely filing an employer's tax return for each

of said quarters, which falsely stated the total tax-

able wages paid, and the total amount of taxes

due thereon for each of said quarters, in that the

amounts of wages stated in said returns were less

than the amounts of wages which were paid, and

the amounts of taxes which were stated in said re-

turns were less than the amounts of taxes due and

owing for said quarters, and that said defendants

knew they were required by law to report and pay

over to the United States of America said taxes,

and knew that said returns were false in the re-

spects charged.

Sec. 2707(c) Internal Revenue Code—Penal-

ties.

Sec. 1610 Internal Revenue Code—Other

Laws Applicable.

Sec. 1400 Internal Revenue Code—Rate of

Tax.

Sec. 1410 Internal Revenue Code—Rate of

Tax.

Sec. 1600 Internal Revenue Code—Rate of

Tax on Employers of Eight or More.

Sec. 1429 Internal Revenue Code—Rules and

Regulations.

Guzik v. United States,

54 P. (2) 618 (7 Cir.) Cert. Den. 285

U.S. 545.

Reg. 106, pp. 27, 26 C.F.R. Part 402,

§402.601—Tax and Information [152] Re-

turns.
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Instruction No. 31

Counts Three to Ten, inclusive, of the Indictment

charge the defendants named therein with a viola-

tion of Section 2707(c) of the Internal Revenue

Code, which reads as follows:

"Any person required under this subchapter

to collect, account for and pay over any tax

imposed by this subchapter, who wilfully fails

to collect or truthfully account for and pay

over such tax, and any person who wilfully

attempts in any manner to evade or defeat any

tax imposed by this subchapter or the pay-

ment thereof, shall, in addition to other penal-

ties provided by law, be guilty of an offense,

* * *." [153]

Government's Requested Instruction No. 32

(Definition of Offense)

The gist of the offenses charged in Counts 11 to

20 of the Indictment is the wilful attempt on the

part of the taxpayer to defeat and evade a large part

of the tax imposed by the income tax law, and

further, the wilful attempt on the part of others

than the taxpayer to evade or defeat the tax im-

posed on the taxpayer by the income tax law, by

filing and causing to be filed false and fraudulent

income tax returns for the calendar year 1948

wherein it was stated that the net income of the

taxpayer for said calendar year was a stated amount

and that the amount of tax due and owing thereon

was a stated amount, whereas as said defendants

then and there well knew the net income of the
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taxpayer for said calendar year was an amount

greater than that stated in said tax return and the

income tax due and owing thereon was in a greater

amount than stated in said return.

In each of Counts 11 to 20, inclusive, of the In-

dictment the particular taxpayer whose income tax

return for 1948 was alleged to be falsely and frau-

dulently filed is named as a principal defendant,

and in addition, the defendants Philip H. Cobert,

Albert Kogus, Marvin Kobey and Harry Kogus

are named as principals in each of said Counts

11 to 20, inclusive.

Whoever commits an offense against the United

States, or aids, abets, counsels, commands, induces,

or procures its commission, is a principal.

Whoever causes an act to be done, which if di-

rectly performed by him would be an offense

against the United States, is also a principal and

punishable as such.

§145 (b) Internal Revenue Code—Penalties.

§51 (a) Internal Revenue Code—Individual

Returns on Income Tax.

§53 Internal Revenue Code—Time and Place

for Filing Returns.

§54(a) (b) Records and Special Returns (In-

ternal Revenue Code).

§61 Internal Revenue Code—Laws Made Ap-

plicable. [154]

§62 Internal Revenue Code—Rules and Regu-

lations.
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Reg. Ill—Internal Revenue Code—Annual

Return and Payment of Income Tax.

United States v. Johnson,

319 U.S. 503; Title 18, U.S.C.A., Section

2(a) and (b). [155]

Instruction No. 33

Counts Eleven to Twenty, inclusive, of the Indict-

ment charge the defendants named therein with a

violation of Section 145(b) of the Internal Reve-

nue Code, which reads as follows

:

"Any person required under this chapter to

collect, account for, and pay over any tax im-

posed by this chapter, who wilfully fails to

collect or truthfully account for and pay over

such tax, and any person who wilfully at-

tempts in any manner to evade or defeat any

tax imposed by this chapter or the payment

thereof, shall, in addition to other penalties

provided by law, be guilty of an offense,

[156]
* J)

Government's Requested Instruction No. 34

The word " attempt " as used in Counts 11 to 20,

inclusive, involves two elements

:

(1) An intent to evade or defeat the tax;

and

(2) Some act done in furtherance of such

intent.

The word "attempt" contemplates that all the

defendants named in said Counts 11 to 20, inclusive,
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had knowledge and understanding that during the

calendar year 1948 the taxpayer named in each of

said counts had income which was taxable and

which the taxpayer was required by law to report;

and that the defendants attempted to evade or de-

feat the tax thereon or a portion thereof by pur-

posely failing to report or purposely causing the

taxpayer to fail to report all of the taxpayer's

income which the taxpayer and the other defend-

ants knew the taxpayer had during such calendar

year, and which said defendants knew it was the

duty of the taxpayer to state in the taxpayer's

return for the year.

There are various schemes, subterfuges and de-

vices that may be resorted to, to evade or defeat the

tax. The one alleged in Counts 11 to 20 of the

Indictment is that of filing false and fraudulent

returns wTith the intent to defeat the tax or liability.

The gist of the crime consists in willfully attempt-

ing to escape the tax.

The attempt to evade and defeat the tax must be

a willful attempt, that is to say, it must be made
with the intent to keep from the Government a

tax imposed by the income tax laws which it was

the duty of the taxpayer to pay to the Government.

The attempt must be willful, that is, intentionally

done with the intent that the Government should be

defrauded of the income tax due from the taxpayer.

The presumption is that a person intends the

natural consequences of his acts, and the natural

presumption would be if a person consciously,

knowingly or intentionally did not report all the
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income which he knew he had for the calendar

year of 1948, and thereby the Government was

cheated or defrauded of taxes, that he intended to

defeat the tax; and the natural presumption would

be if a person consciously, knowingly or inten-

tionally caused the taxpayer not to report all the

income which he knew the taxpayer had for [157]

the calendar year of 1948, and thereby the Govern-

ment was cheated or defrauded of taxes, that he

intended to defeat the tax due.

Guzik v. United States,

54 P. (2) 618 [158]

Government's Requested Instruction No. 35

(Proof of Signature)

The fact that an individual's name is signed to a

filed return shall be prima facie evidence for all

purposes that the return was actually signed by

him.

Section 51(d), Internal Revenue Code. [159]

Government's Requested Instruction No. 36

(Knowledge)

You are instructed that you may find from the

fact that the defendant signed his individual tax

return that he had knowledge of the contents of

his return.

Paschen v. United States,

70 F. 2d 491 (CCA. 7th). [160]
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Government's Requested Instruction No. 37

You are instructed that every individual having

for the taxable year 1948 a gross income of $600.00

or more shall make a return, which shall contain

or be verified by a written declaration that it is

made under the penalties of perjury. Such return

shall set forth in such cases, and to such extent,

and in such detail, as the Commissioner with the

approval of the Secretary may by regulations pre-

scribe, the items of gross income and the deductions

and credits allowed under this chapter and such

other information for the purpose of carrying out

the provisions of this chapter as may be prescribed

by such regulations.

Section 51, Title 26, United States [161] Code.

Government's Requested Instruction No. 38

The first step in arriving at the income of an

individual upon which the tax is imposed is a de-

termination of the gross income of the individual.

Gross income is generally all gains or profits and

income derived from any source whatever, whether

from salaries or wages, from professions, trades,

and businesses, from sales, from dividends, from

interest, or from the transactions of any business

carried on for gain or profit, except that from such

gains and profits there must be excluded under the

provisions of the Revenue Acts certain items which

would properly be a part of gross income if the

statute did not require their exclusion. These items

are not pertinent in this case.

After having determined the gross income of an
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individual, the next step provided by the statutes

for arriving at the income upon which the tax is

computed is to deduct from the so-called gross

income such deductions as the statutes permit: that

is, an individual is permitted to deduct from gross

income all the ordinary and necessary expenses

paid or incurred during the taxable year in carry-

ing on any trade or business, including a reasonable

allowance for salaries or other compensation for

personal services actually rendered such individual,

also rentals for the use or possession of property

connected with and used in a trade or business, also

taxes paid by the individual in the taxable year,

also losses sustained during the year for which the

individual is not reimbursed by insurance, if such

losses are incurred in the trade or business; other

losses sustained during the year for which the in-

dividual is not reimbursed by insurance if said

losses are incurred in any transaction entered into

for profit, although not connected with any trade

or business, and other deductions.

Guzik v. United States,

54 F. 2d 618 (CCA. 7th), certiorari de-

nied, 285 U.S. 545;

Sections 21, 22 and 23, I.R.C [162]

Government's Requested Instruction No. 39

(Summaries Prepared by Government Agents)

You are instructed that you may find the correct

individual tax liabilities for the years here involved

to be the same as is set forth in the computations

and charts made by the Government's expert wit-
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ness in response to the hypothetical questions which

assumed the truth of the Government's evidence.

Cooper v. United States,

9 F. 2d 216 (CCA. 8th)

;

Gleckman v. United States,

80 F. 2d 394 (CCA. 8th)

;

Kelley v. United States,

105 F. 2d 912 (CCA. 2d)
;

United States v. Schenck,

126 F. 2d 702 (CCA. 2d). [163]

Government's Requested Instruction No. 40

(Definition of "Wilful")

The Government must not only prove that de-

fendants did some act which tended to defeat and

evade taxes due, but must also prove that this act

was done wilfully.

"Wilful," in the statute which makes a wilful

attempt to evade taxes a crime, refers to the state

of mind in which the act of evasion was done.

It includes several states of mind, any one of

which may be the wilfulness necessary to make

up the crime.

Wilfulness includes doing an act with a bad pur-

pose; it includes doing an act without a justifiable

excuse. It includes doing an act without ground

for believing that the act is lawful, and it also in-

cludes doing an act with careless disregard of

whether or not one has the right to so act.

Murdock v. United States,

290 U.S. 389, p. 395. [164]
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Government's Requested Instruction No. 41

On the question of intent to evade, and just by

way of illustration and not by way of limitation,

there are certain matters which you could consider

pointing to intent so far as tax evasion is concerned

if you found they existed in this case. These are

general illustrations: keeping two sets of books,

destroying original records, handling one's affairs

to avoid the making of usual records, and any con-

duct the likelihood of which would be to mislead

or conceal.

Lustig v. United States,

163 F. (2) 85 (CCA. 2)

;

Spies v. United States,

317 U.S. 492. [165]

Government's Requested Instruction No. 42

(Intent)

The question of intent is a matter for you, as

jurors, to determine and, as intent is a state of

mind and as it is not possible to look into a person's

mind to see what went on, the only way you have

of arriving at the intent of the defendants is for

you to take into consideration all of the facts and

circumstances shown by the evidence, including

the exhibits, and determine from all such facts

and circumstances what the intent of the defendants

was at the times in question.

United States v. Paschen,

7 Cir. 1934, 70 F. (2d) 491. [166]
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Government's Requested Instruction No. 43

(Intent)

You are instructed that a taxpayer may not ig-

nore obvious facts and say he does not know. He
may not close his observations and knowledge to

things that are put out in the open and are obvious

to him, and say, "I have no knowledge of those

facts." He must exercise such intelligence as he has,

and, if the evidence shows that he intended to con-

ceal tax liabilities from the Government, then he

was not acting in good faith. This question of in-

tent is a question you must determine for yourself

from a consideration of all the evidence.

United States v. Paschen,

7 Cir., 70 F. (2d) 491. [167]

Government's Requested Instruction No. 44

(Proof of Wilfulness)

Direct proof of wilful intent is not necessary. It

may be inferred from the acts of the defendants and

such inference may arise from a combination of

acts, although each act by itself may seem unim-

portant. It is a question of fact to be determined

from all the circumstances.

Baltjes v. U. S.,

(CCA. 6), 172 P. (2d) 1, 5, and cases

therein cited. [168]

Government's Requested Instruction No. 45

(Income from unlawful source)

If you find that there were any gains, profits, or

income received by the defendants which were not
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reported, it makes no difference as far as the ques-

tion of taxability is concerned whether such income

was lawfully received or unlawfully received, as

both were taxable and should have been reported.

United States v. Sullivan,

274 U.S. 259;

Chadick v. United States,

77 F. 2d 961, 964 (CCA. 5th), certiorari

denied. [169]

Government's Requested Instruction No. 46

It is not necessary that the Government prove an

evasion of all the tax charged. It is sufficient if any

substantial portion of a tax was attempted to be de-

feated and evaded as charged in that count.

Gleckman v. United States,

80 F. 2d 394 (CCA. 8th);

Tinkoff v. United States, 86 F. 2d 868, cer-

tiorari denied, 301 U.S. 389. [170]

Government's Requested Instruction No. 47

There is a distinction between the civil liability of

defendants and the criminal liability. This is a

criminal case. The defendants are charged under

the law with the commission of a crime, and the fact

that they have or have not settled the civil liability

for the payment of taxes claimed to be due to the

United States is not to be considered by you in de-

termining the issues in this case, except as it may

throw some light on the intent of the defendants.
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Helvering v. Mitchell,

303 U.S. 391;

Spies vs. United States,

317 U.S 492;

Heindel v. United States,

150 P. 2d 493 (CCA. 6th)
;

United States v. Sabourin,

157 P. 2d 820 (CCA. 2d);

Lustig v. United States,

163 F. 2d 85 (CCA. 2d). [171]

Government's Requested Instruction No. 48

The presumption of law is that a public official

entrusted with a public duty performs that duty in

a lawful manner. This presumption applies to the

testimony in this case given by the Government

agents. However, their testimony should be weighed

by you in light of all of the evidence in this case.

Bennett v. United States,

97 F. 2d 263 (CCA. 9th). [172]

Government's Requested Instruction No. 49

The testimony of the government accountant and

the summaries prepared by him and admitted in

evidence are competent for the purpose of explain-

ing the facts disclosed by such books, records, pa-

pers, and documents in evidence. However, I

emphasize to you that such summaries have no pro-

bative force in and of themselves, except as they

reflect the facts and figures shown by the books,

records, papers, and documents, and other testimony

from and upon which they are formulated. The
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purpose of using this form of evidence is a matter

of expediency, and designed to avoid the incon-

venience and difficulties attendant upon examina-

tion and inspection on the trial of many and

voluminous books and documents. These summaries

should therefore be considered by you only for the

purpose which I have indicated in connection with

all other pertinent facts and circumstances in evi-

dence on the trial, and it is essential and necessary

in your use of such summaries that you deal with

the original evidence which they purport to sum-

marize. Unless they are summaries of other evi-

dence actually introduced in the record, you are to

disregard them.

Cooper v. United States,

9 P. 2d 216,223;

Paschen v. United States,

70 F. 2d 491

;

United States v. Schenck,

126 F. 2d 702, 708.

[Endorsed] : Filed August 8, 1951. [173]

[Title of District Court and Cause.]

MINUTES OF THE COURT—AUG. 9, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further trial of following defendants: Kobey,

Kogus, Kogus and Cobert on Counts 1 to 20, incl.;
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Himebaugh on Counts 1, 2 and 11 ; Weiss on Counts

1, 2 and 20; Schwartz on Counts 1, 2 and 14; Blum
on Counts 1, 2 and 16; Burns on Counts 1, 2 and

19 and Mildred Velan on Counts 1, 2 and 18.

The following witnesses are sworn and testify on

behalf of Government:

Cameron L. Handley, htf sworn,

Frank Stein

The following exhibits are admitted into evidence :

Government: 48.

It Is Ordered this cause continued to 8/10/51,

1 :30 p.m., for further trial.

EDMUND L. SMITH,
Clerk.

By M. E. WIRE,
Deputy Clerk. [174]

[Title of District Court and Cause.]

AFFIDAVIT OF WESLEY B. VAN COTT, M.D.

State of California,

County of Los Angeles—ss.

Wesley B. Van Cott, M.D., being duly sworn, de-

poses and says:

That he is now and for a number of years last

past has been practicing his profession as a physi-

cian and surgeon in the State of California ; that his

place of business is 7877 Santa Monica Boulevard,

Los Angeles, California; that on Friday, August

10, 1951, he was called upon to treat his patient,
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David H. Cannon, for very severe pains in the ab-

domen and back and early Saturday morning, Au-

gust 11, 1951, affiant ordered the said Cannon to the

Queen of Angels Hospital for further examination

and treatment; that affiant and Frederick A. Ben-

netts, M.D., the latter being a member of the Amer-

ican Board of Urology, examined the said Cannon

and after examination a diagnosis was made of a

left ureteral calculus (stone in tube from kidney to

bladder), which was lodged in the lower third of the

ureter causing a complete block with resultant back

pressure into the left kidney and lack of secretion

of urine from the [175] left kidney; the patient,

Cannon, was taken to surgery on Saturday morning,

August 11, 1951, as an emergency and under a gen-

eral anesthetic a small tube was finally passed

around the stone and into the left kidney which re-

moved the pressure and allowed the left kidney to

secrete.

It is necessary for this tube to remain in place

draining the left kidney together with a catheter to

drain the bladder for a period of at least 72 hours

at the end of which time if the swelling and infec-

tion has subsided sufficiently, an attempt will be

made under general anesthetic to remove the offend-

ing stone from the ureter by means other than cut-

ting ; if this operation Tuesday, August 14, 1951, is

completed as anticipated, Mr. Cannon should be able

to return the following Monday, August 20, 1951, to

court. It is possible that the stone cannot be re-

moved on Tuesday and further attempts will be

made 48 hours later.
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It is absolutely physically and medically impossi-

ble for Mr. Cannon to leave the Queen of Angels

Hospital at the present time or until the above op-

eration is completed.

/s/ WESLEY B. VAN COTT, M.D.

Subscribed in my presence and sworn to before

me this 12th day of August, 1951.

[Seal] /s/ JEAN LIDDY,
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : Filed August 13, 1951. [176]

[Title of District Court and Cause.]

MINUTES OF THE COURT—AUG 15, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Att'y Beirne moves for continuance of further

trial, now set for 8/21/51, 1:30 p.m., and makes

statement relative to illness of David H. Cannon,

Esq., attorney for Defts. Kobey, Kogus, Kogus and

Cobert, in addition to Att'y Beirne.

Att'y Martin makes a statement on behalf of

Gov't in opposition to motion of defendants for con-

tinuance of further trial. Att'y Foye makes state-

ment.

It Is Ordered by the Court that ruling is deferred
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on motion of defendants for continuance until

8/21/51, 1 :30 p.m. Court directs clerk to notify jury

and two alternate jurors, who were excused until

8/21/51, 1 :30 p.m., not to report on said day, but to

report on Monday, 8/27/51, 1 :30 p.m., unless other-

wise notified.

EDMUND L. SMITH,
Clerk.

By M. E. WIRE,
Deputy Clerk. [177]

[Title of District Court and Cause.]

NOTICE OF REHEARING OP MOTION
FOR SEVERANCE

To the Above-Named Plaintiff and to Its Attorneys,

Ernest A. Tolin, Esq., United States Attorney,

and Walter S. Binns, Esq., Chief Assistant

United States Attorney

:

You and each of you will please take notice that

on the 21st day of August, 1951, at the hour of 1 :30

p.m. or as soon thereafter as counsel may be heard,

in the courtroom of the Honorable William C.

Mathes in the Federal Building and Courthouse,

Los Angeles, California, the defendants Burns,

Velan, Blum, Schwartz and Weiss through their

respective counsel, will move the above-entitled

court for a severance of their indictment, and for a

separate trial from that of the defendants Kobey,

Kogus, Rockwell and Cobert.

That motion will be made upon the affidavit on
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file from the previous motion for severance and on

the records and [178] transcriptions on file in this

case.

/s/ MARK P. ROBINSON,
Attorney for Burns, Velan,

Blum and Schwartz.

/s/ THOMAS P. POYE,
Attorney for Joseph Weiss.

Good Cause Appearing, the time for the giving

of the foregoing notice is shortened and it will be

deemed sufficient if served upon the attorneys for

the plaintiff not later than 5 p.m., August 17, 1951.

Dated: August 17, 1951.

/s/ JAMES M. CARTER,
Judge.

[Endorsed] : Piled August 17, 1951. [179]

[Title of District Court and Cause.]

MINUTES OF THE COURT—AUG. 21, 1951

Present: The Honorable William C. Mathes,

District Judge.

Proceedings

:

(A) Arraignment and Plea of defendant Harry

Hanson; charge in counts 1 and 2; said defendant

states his true name is as set forth in the Indict-

ment; is informed he is entitled to jury trial and

counsel.

Court orders cause continued to 8/27/51, 1 :30

p.m., for Plea of defendant Harry Hanson.
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Court later orders cause continued to 9/4/51,

10 a.m., for Plea of defendant Harry Hanson;

Counsel for Government to notify defendant

to appear 9/4/51, 10 a.m., instead of 8/27/51,

1 :30 p.m.

(B) Further Trial of Following Defendants,

with a jury

:

(1) Marvin Kobey,

(2) Albert Kogus,

(3) Harry Kogus, charged as Harry Rock-

well,

(4) Philip Cobert
;
present with their attor-

neys R. E. Collister for David H. Cannon, who

is ill, and Wm. M. Beirne

;

(5) Donovan Himebaugh, present with his

attorney Ned Fischer;

(6) Joseph Weiss, present with his attor-

ney Thos. P. Foye, appointed attorney;

(7) Wilbert Schwartz, present with his at-

torney Mark P. Robinson

;

(8) Louis Blum, present with his attorney

Mark P. Robinson;

(9) Marjorie Burns, present with her at-

torney Mark P. Robinson

;

(10) Mildred Velan, present with her attor-

ney Mark P. Robinson.

Jury and 2 alternate jurors are absent, hav-

ing been heretofore excused until 8/27/51.

Attorney Beirne makes statement re illness

of attorney Cannon and moves for a continu-

ance for one week from 8/27/51 for further

trial. Attorney Robinson makes a statement in

support of motion for severance as to the de-
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fendants for whom he appears; Court orders

motion for severance denied. [180]

Motion of defendants for continuance
granted, and ordered further trial said 10 de-

fendants continued to 8/27/51, 1 :30 p.m.

Court admonishes witnesses to return 8/27/51,

1 :30 p.m.

Court orders the previous order continuing

further trial to 8/27/51, 1 :30 p.m., vacated, and

the case is now continued for further trial of

the 10 defendants on trial, to Tuesday, Septem-

ber 4, 1951, at 1 :30 p.m.

The Court admonishes the witnesses to re-

turn at that time 9/4/51, 1 :30 p.m.

The Court directs the clerk to notify the jury

and 2 alternate jurors to return on Tuesday,

September 4, 1951, 1 :30 p.m., instead of on Au-

gust 27, 1951, at 1 :30 p.m.

EDMUND L. SMITH,
Clerk.

By M. E. WISE,
Deputy Clerk. [181]

[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 4, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further trial of following defendants;

Marvin Kobey, Albert Kogus, Harry Kogus,
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chgd. as Harry Rockwell, and Philip Cobert, present

with his attorney Wm. B. Beirne

;

Donovan Himebaugh present with his attorney

Ned Fischer.

Joseph Weiss present with his attorney Thos P.

Foye, apptd.,

Wilbert Schwartz present with his attorney Mark

P. Robinson.

Louis Blum present with his attorney Mark P.

Eobinson.

Marjorie Burns present with her attorney Mark

P. Robinson.

Mildred Velan present with her attorney Mark

P. Robinson.

Jury being absent,

Attorney Beirne suggests a further continuance

of one week; Attorneys Binns, Robinson, and Foye

oppose ; and Attorney Fisher concurs. Court denies

said motion. Jury being present,

David Mecklovit testifies for Gov't.

Audrey N. Barnhardt testifies for Gov't.

Henry L. Hirsch testifies for Gov't.

Irvin Millstone testifies for Gov't.

Court orders cause continued to 9/5/51, 1 :30 p.m.,

for further jury trial.

EDMUND L. SMITH,
Clerk. [182]
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[Title of District Court and Cause.]

MINUTES OP THE COURT—SEPT. 6, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further trial.

B. P. Burchfiel, Sidney L. Costen, Opal Taylor,

Joseph Taylor, Harrison D. Squires, and Chas.

Eoss, respectively, testify for Gov't.

Leonard C. Mannas testifies for Gov't.

U.S. Ex. 55, 55-A, 56, 57, and 58 are marked for

ident.

U.S. Ex. 57 and 58 are admitted in evidence.

It Is Ordered cause continued to 9/11/51, 1:30

p.m., for further jury trial.

EDMUND L. SMITH,
Clerk. [183]

[Title of District Court and Cause.]

MINUTES OP THE COURT—Sept. 11, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further trial of the following defendants:

Marvin Kobey, Albert Kogus, Harry Kogus,

charged as Harry Rockwell.

Philip Cobert ; as to all counts.

Donovan Himebaugh on counts 1, 2 and 11.

Joseph Weiss, on counts 1, 2 and 20.
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Wilbert Schwartz, on counts 1, 2 and 16.

Louis Blum, on counts 1, 2 and 19.

Mildred Velan, on counts 1, 2 and 18.

It is stipulated by all counsel Mr. Weaver may
replace Juror Iden, as juror due to illness in the

family of Juror Iden. Alternate juror, Robert

Weaver takes his seat as juror No. 12 and juror

Iden withdraws.

Witness Mannas, heretofore sworn, resumes the

stand and testifies on cross-examination by Mr.

Beirne, Mr. Fischer and Mr. Robinson.

Mr. Beirne moves as to each of the defendants

that he represents for an order for judgment of ac-

quittal on the grounds of insufficiency of the evi-

dence.

Mr. Robinson representing defendants Schwartz,

Blum, Burns and Velan, moves for a judgment of

acquittal on insufficiency of evidence as to each of

said defendants.

Mr. Foye for defendant Weiss, moves for a judg-

ment of acquittal on grounds of insufficiency.

Mr. Fischer for defendant Himebaugh, makes the

same motion. [184]

The following exhibits of the Defendants are

admitted into evidence : A, B, C and D.

The following exhibits of the Defendants are

marked for identification only: E and F.

The jury is admonished and excused until

9/12/51 at 1 :30 p.m.

Jury and alternate jurors retire.

Filed Defendants Kobey, A. Kogus, H. Kogus

and Cobert's requested jury instructions.
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Filed Defendants Himebaugh and those defend-

ants represented by Atty. Robinson, requested jury

instructions.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [185]

[Title of District Court and Cause.]

DEPENDANTS' REQUESTED
INSTRUCTIONS

The defendants respectfully request the Court to

include the attached instructions in its charge to

the jury and request leave to offer such other and

additional instructions as may, during the course

of the trial, become appropriate.

DAVID H. CANNON, and

WILLIAM B. BEIRNE,

By /s/ WILLIAM B. BEIRNE,
Attorneys for Marvin Kobey, Albert Kogus, Harry

Rockwell and Philip Cobert, Defendants. [186]

Defendants' Instruction No. 1

The law presumes the defendants to be innocent,

and every presumption of law, independent of the

evidence, is in favor of their innocence, and it is

not your duty to look for some theory upon which

to convict these defendants, but, on the contrary,

it is your duty, and the law requires you, to recon-
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cile any and all circumstances that have been shown

in the case with the innocence of the defendants,

if you can reasonably do so when all the evidence

in this case is considered, and if it is possible for

you to account for the facts in this case upon any

other reasonable hypothesis than that of the guilt

of the defendants, then it is your duty to do so and

to find the defendants not guilty. [187]

Defendants' Instruction No. 2

The word "Aid" means to " assist" or to supple-

ment the efforts of another, whereas the word

"Abet" means to incite or encourage a person to

commit a crime, and includes knowledge of the

wrongful purpose of the perpetrator of the crime

and counsel and encouragement in its commission.

In order to hold a person as a principal because

he has aided and abetted in the commission of an

offense, and where he was not the actual perpe-

trator thereof, it must be shown by the evidence

beyond all reasonable doubt that he both aided and

abetted in the commission of the offense. It is not

sufficient to prove that he merely aided, assisted or

encouraged another in commiting a criminal act,

but it must also be proved that he "abetted"

therein; that is, with the knowledge of the wrong-

ful purpose and intention of the perpetrator of the

crime, he counseled and encouraged its [188] com-

mission.

Defendants' Instruction No. 3

While it is true that the Government may intro-

duce circumstantial evidence in order to prove that
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a conspiracy was formed, yet you are instructed

that in order to establish the existence of a con-

spiracy by any such circumstantial evidence, each

fact necessary to the conclusion that a conspiracy

was formed or existed must be proven by competent

evidence beyond a reasonable doubt, and the cir-

cumstances taken together must be of a conclusive

nature leading on the whole to a satisfactory con-

clusion, and producing in effect a reasonable and

moral certainty that a conspiracy was actually

formed and existed, and unless you believe from

the evidence beyond all reasonable doubt that a

conspiracy was formed and actually existed, you

should find the defendant not guilty as a [189] co-

conspirator.

Defendants' Instruction No. 4

In order to establish a conspiracy, evidence must

be produced from which the joint assent of the

minds of two or more persons to the prosecution

of an unlawful act, or the use of unlawful means

in the execution of a lawful act may reasonably be

inferred; in other words, the actual understanding

or agreement between the parties in a given case,

to effect the unlawful purpose, or use the unlawful

means must be proved beyond all reasonable doubt,

because without the corrupt agreement or under-

standing there is no conspiracy. [190]

Defendants' Instruction No. 5

If the evidence relating to any circumstance in

this case is, in view of all the evidence, susceptible

of two reasonable interpretations, one of which
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would point to the guilt of the defendant and the

other which would admit of his innocence, then it is

your duty in considering such evidence to adopt that

interpretation which will admit of defendant's in-

nocence and reject that which would point to his [191]

guilt.

Defendants' Instruction No. 6

You must not suffer yourselves to be prejudiced

against this defendant because he is charged with

this offense, and you must not suffer yourselves to

convict this defendant for fear that crime may go

unavenged or for the purpose of deterring others

from the commission of like offenses. No such argu-

ment or reason can be weighty enough to justify

you in laying aside or ignoring that rule of law

which requires you to acquit the defendant unless

every fact necessary to establish his guilt has been

proven to you beyond a reasonable doubt. [192]

Defendants' Instruction No. 7

You must not convict this defendant upon mere

suspicion, however strong, or simply because there

is a preponderance of all the evidence against him,

or simply because there is strong reason to suspect

that he is guilty; but before you can lawfully vote

to convict him, you must be convinced of his guilt

beyond a reasonable doubt. [193]

Defendants' Instruction No. 8

Mere probabilities are not sufficient to warrant a

conviction of the defendant, nor is it sufficient that

the greater weight or preponderance of the evi-
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dence supports the charge against him; nor that

upon the doctrine of chances it is more probable

that he is guilty than innocent; but to warrant a

conviction of the defendant he must be proven to

be guilty so clearly and conclusively that there is

no reasonable theory under the law and the evi-

dence upon which he can be innocent. [194]

Defendants' Instruction No. 9

You are instructed that the testimony of the de-

fendant is not to be weighed or judged differently

from that of any other witness, and that you must

judge his testimony by the same rules and in the

same manner that you would judge the testimony

of any other witness ; that he is presumed to speak

the truth, and, unless this presumption is destroyed

by the evidence in the case, you must find that he

has spoken the truth, and must not disregard his

testimony on the ground alone that he is the de-

fendant and charged with the commission of a

crime. The law presumes that he is innocent until

he is proven guilty, and the law allows him to

testify in his own behalf, and you should fairly

and impartially consider his testimony, together

with all other evidence in the case, and if from all

the evidence you have a reasonable doubt as to his

guilt or innocence, you should find him not [195]

guilty.

Defendants' Instruction No. 10

In order to prove by circumstantial evidence that

a conspiracy was formed, it is necessary for the

Government to prove to your satisfaction beyond
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all reasonable doubt that the facts and circum-

stances concur to show that a conspiracy was actu-

ally formed, and that the facts and circumstances

are inconsistent with any other rational conclusion.

It is not sufficient that the facts and circumstances

proved, if any such have been proven, coincide

with, account for or render it probable that a con-

spiracy was formed, but in order to establish a

conspiracy by circumstantial evidence the circum-

stances must exclude to a moral certainty every

other reasonable theory but the single one that a

conspiracy was formed. [196]

Defendants' Instruction No. 11

If you find that one set or chain of circumstances

leads to two opposing conclusions, one or the other

of such conclusions must be wrong; therefore, if in

any such case you have a reasonable doubt as to

which of said conclusions the chain of circum-

stances leads, a reasonable doubt as to such con-

clusion exists, and you should give the defendant

the benefit of that doubt. [197]

Defendants' Instruction No. 12

In the course of these instructions, the words

" defendants" and "defendant" will, for the sake

of economy, be frequently used, and unless some

particular defendant is named, it will be understood

that each defendant is thus specifically referred to,

and in instructions given referring to "defendants"

or "defendant" generally, it will be understood and

considered by you as referring to each defendant

separately and individually. [198]
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Defendants' Instruction No. 13

Each defendant must be considered by you indi-

vidually and separately in regard to each and every

count of the indictment, and each defendant is en-

titled to the separate and independent judgment of

each juror in determining his guilt or innocence

in connection with any of the counts in the [199]

indictment.

Defendants' Instruction No. 14

The indictment on file herein is to be considered

a mere charge or accusation against the defendants,

and is not of itself, nor is any part or portion

thereof, nor is the action of the Grand Jury in

voting or returning the same, any evidence of the

defendants' guilt, and no juror in this case should

permit himself to be to any extent influenced

against the defendants or any of them because or

on account of such an indictment on file. [200]

Defendants' Instruction No. 15

You must disregard all of the testimony which

the Court has ordered stricken from the record of

the case. Such testimony is no longer evidence in

the case, and you must not allow the testimony and

evidence so stricken from the record to influence

you in the slightest degree in ariving at your [201]

verdict.

Defendants' Instruction No. 16

The presumption of innocence goes with the de-

fendant throughout the whole trial, even till the

verdict is rendered, and this presumption of de-
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fendant's imioeeiiee outweighs and overbalances

all suspicions and suppositions, and can only be

destroyed by proof beyond a reasonable [202]

doubt.

Defendants" Instruction Xo. 17

There must be a criminal intent in conspiracy

which involves knowledge. The criminal guilt in

conspiracy resides in the intention of the parties

to the agreement construed in connection with the

purpose contemplated, and the mere fact that the

conspiracy has for its object the committing of an

act which may be unlawful, the committing of such

act does not constitute the crime of conspiracy

unless it appears from the evidence to the satis-

faction of the jury beyond a reasonable doubt that

the parties or any two of them were connected by

a criminal intent. The intent must be a corrupt one

and it is not sufficient that it is merely to do an

act which is illegal. [203]

Defendants' Instruction Xo. 18

Before you would be justified in returning a ver-

dict of guilty against the defendants on trial under

Count One of the indictment, or against any of said

defendants, it will be necessary for the Government

to prove to your satisfaction and beyond all rea-

sonable doubt each of the following elements of the

offense therein charged:

First: That two or more of the said defendants

charged under said Count One entered into a cor-

rupt agreement between themselves to defraud the

Unil States: and
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Second: That the defrauding of the United

States was to be accomplished by impairing, de-

feating and obstructing the proper and lawful

functions of the Commissioner of Internal Revenue

of the United States and the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia, in ascertaining, levying, assessing, and col-

lecting taxes for the United States of America ; and

Third: That for the purpose of impairing, de-

feating and obstructing the said proper and lawful

functions of said official one or more of said de-

fendants did the following acts:

(1) Concealed the names and identities of per-

sons paying money to, or dealing with, the defend-

ants in connection with horse race betting and

gambling activities being conducted by the defend-

ants and others;

(2) Concealed the amount of money being paid,

transferred, or given by the aforesaid persons pay-

ing money to the defendants

;

(3) Concealed the amounts of money being paid

by the defendants to various persons in connection

with the aforesaid horse race betting and gambling

;

(4) Concealed the identities and names of [204]

persons being so paid by defendants;

(5) Concealed the names and identities of per-

sons employed by the defendants in said horse race

betting and gambling activities;

(6) Concealed the amounts of money being paid

by the defendants to said employees

;

(7) Destroyed and caused to be destroyed mem-
oranda, accounts, records of transactions, and books
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which would indicate the names and identities of

persons receiving money from, or paying money to,

the defendants, the amounts of money so paid and

received, the names of persons employed by the

defendants, and the amounts of money paid said

employees in connection with their employment;

and

(8) Maintained memoranda and records of

horse race betting and gambling activities which

were false, fictitious, and misleading as to the

names used for the defendants and the persons

dealing with them and the transactions recorded.

Fourth: That one of the defendants, subse-

quently to the formation of the said corrupt agree-

ment, performed some act in furtherance thereof.

If you believe that the Government has failed to

prove any one of said elements of said offense to

your satisfaction and beyond all reasonable doubt,

then it will be your duty to return a verdict of not

guilty on said Count One. [205]

Defendants' Instruction No. 19

You are further instructed that unless you can

find beyond a reasonable doubt that the lawful

functions of the Commissioner of Internal Revenue

of the United States and the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia in ascertaining, computing, levying, assess-

ing, and collecting taxes for the United States of

America could have been impaired, defeated, or

obstructed by the concealing of the matters set

forth in Count One of the indictment and by the
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destruction of the memoranda and by the maintain-

ing of records referred to in said Count, then it

will be your duty to return a verdict of not guilty

under said Count One of the indictment. [206]

Defendants' Instruction No. 20

In Counts Eleven to Twenty it is not contended

that the four defendants, Marvin Kobey, Albert

Kogus, Harry Rockwell and Philip Cobert, actually

filed the income tax return which is charged to be

false and fraudulent, and there is no evidence that

any of said defendants actually filed any return of

any of the taxpayers whose returns are charged

to have been false and fraudulent. It is charged

that the said Marvin Kobey, Albert Kogus, Harry

Rockwell and Philip Cobert caused said returns to

be filed; and in this connection I instruct you that

said Marvin Kobey, Albert Kogus, Harry Rockwell

and Philip Cobert are charged with having aided

and abetted the taxpayer named with them in each

of said counts in filing a false and fraudulent re-

turn. You are instructed that none of said four

defendants, Marvin Kobey, Albert Kogus, Harry

Rockwell and Philip Cobert, can be found guilty

of any of the offenses charged in said counts, unless

it be shown to your satisfaction and beyond all rea-

sonable doubt that he not only aided the taxpayer

in filing the return, but that he did so knowing

that the return was false and fraudulent and did

so with a criminal intent to assist the taxpayer in

the commission of an offense, viz.: to wilfully at-

tempt to evade the payment of the income tax. To
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abet another in the commission of a crime implies

a consciousness of guilt in instigating, encouraging,

promoting, or aiding the commission of the criminal

offense. [207]

Defendants' Instruction No. 21

The law provides that the Commissioner of In-

ternal Revenue may require any person by notice

served upon him, to keep such records as the Com-

missioner deems necessary to show whether or not

such person is liable to tax, and he may also sum-

mon any person to appear before him and produce

his books and records, papers and accounts of his

business or income liable to tax. In this connection,

you are instructed that the Government has pro-

duced no evidence tending to prove that any of the

defendants charged under Count One was ever

served by the Commissioner of Internal Revenue

with a notice to keep any records or accounts or

to produce before the said Commissioner of Inter-

nal Revenue any of his books, records, papers or

accounts; therefore, in the absence of any such

demand upon the defendants by the Commissioner

of Internal Revenue, there was no duty upon the

defendants to divulge to the Commissioner of In-

ternal Revenue the matters alleged in Count One

to have been concealed by the defendants.

(Section 3603 and Section 3615 of Title 26,

U.S.C.A.) [208]
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Defendants' Instruction No. 22

The term " concealing' ' as used in Count One of

the indictment, means the failing to make available

to the Commissioner of Internal Revenue upon

demand therefor by that official matters and things

the defendants are charged in said Count with con-

cealing ; the term does not mean the physical hiding

or secreting of those matters and things in some

particular place. [209]

Defendants' Instruction No. 23

It has been established by the evidence, and con-

ceded by the defendants Marvin Kobey, Albert

Kogus, Harry Rockwell and Philip Cobert, that

said defendants were engaged in the business of

bookmaking. However, you are instructed that no

inference of guilt may be drawn by you with refer-

ence to any count of the indictment from the fact

that the defendants or any of them were so engaged

in the bookmaking business. They are not charged

here with a violation of any law prohibiting the

engaging in the business of bookmaking, and you

are not to consider the evidence of the bookmaking

business of said defendants for any purpose what-

soever or at all other than as indicating a source

of income. [210]

Defendants' Instruction No. 24

You are instructed that there is no presumption

that may be drawn merely from the filing of a false

return. Such filing is unlawful only if done wil-

fully, with knowledge of its falseness, and with the

intent to evade the tax. [211]
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Defendants' Instruction No. 25

Wilfullness is an essential element of the offenses

charged in Counts Eleven to Twenty, inclusive, of

the indictment; and in order to justify a verdict

of guilty against any one of the defendants Marvin

Kobey, Albert Kogus, Harry Rockwell and Philip

Cobert on any of those counts, it must be proved

to your satisfaction and beyond all reasonable

doubt not only that a false return had been filed,

but that such defendant had caused the return to

be made and filed with the knowledge that it was

false and fraudulent and with the wilful intention

of evading the payment of the income tax alleged

to have been due. [212]

Defendants' Instruction No. 26

Even should you find that the defendants did

conceal the matters charged to have been concealed

by them in Count One of the indictment, in order

to justify your returning a verdict of guilty under

said Count One, it will be necessary that it be

proved to your satisfaction and beyond all reason-

able doubt that said concealment was done by the

defendants for the purpose of impairing the func-

tions of the Commissioner of Internal Revenue in

his levying, assessing, computing and collecting of

taxes and thereby defrauding the United States,

and it will also be necessary that it be proved to

your satisfaction and beyond all reasonable doubt

that said concealment was done wilfully, that is,

not only with the knowledge that said concealment

would impair the functions of the Commissioner
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of Internal Revenue as aforesaid, but with the evil

design that it would effect that result. [213]

Defendants' Instruction No. 27

You are instructed that the mere concealing of

the matters set forth in Count One of the indict-

ment in connection with the manner in which the

object of the conspiracy alleged therein was to be

accomplished, is not sufficient to fix any criminal

liability upon any of the defendants on trial under

said Count One ; but in order to warrant your find-

ing the defendants, or any of them, guilty under

said Count, it will be necessary for you to find, in

addition to the other matters with reference to

which I have instructed you, that the Government

has proved to your satisfaction and beyond all rea-

sonable doubt:

(1) That the matters and things alleged to have

been concealed by the defendants were concealed

by the defendants from the Commissioner of In-

ternal Revenue;

(2) That the matters and things alleged to have

been concealed by the defendants were necessary

as records to establish the matters required to be

shown in the income tax returns of the defendants

or one of said defendants;

(3) That there were no other books, records or

accounts kept and maintained by the defendants

which reflected the matters and things alleged to

have been concealed by the defendants ; and

(4) That the concealing of said matters and

things was done by the defendants wilfully and
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with the evil intent of impairing and obstructing

the functions of the Commissioner of Internal Rev-

enue in his levying, assessing, computing and col-

lecting of taxes, and with the evil intent on their

part of defrauding the United States. [214]

Defendants' Instruction No. 28

You are instructed that the mere destruction of

or the mere causing to be destroyed of the memo-

randa and other documents set forth in Count One

in connection with the manner in which the object

of the conspiracy alleged therein was to be accom-

plished, is not sufficient to fix any criminal liability

upon any of the defendants on trial under said

Count One; but in order to warrant your finding

the defendants, or any of them, guilty under said

Count, it will be necessary for you to find, in addi-

tion to the other matters with reference to which

I have instructed you, that the Government has

proved to your satisfaction and beyond all reason-

able doubt:

(1) That memoranda and documents as de-

scribed were destroyed by the defendants;

(2) That said memoranda and documents were

necessary as records to establish the matters re-

quired to be shown in the income tax return of the

said defendants;

(3) That there were no other memoranda or

documents kept by the defendants which would

establish the matters required to be shown in said

income tax returns; and

(4) That the destruction of said documents was
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done by the defendants wilfully and with the evil

intent of impairing and obstructing the functions

of the Commissioner of Internal Revenue in his

levying, assessing, computing and collecting of

taxes, and with the evil intent of defrauding the

United States. [215]

Defendants' Instruction No. 29

You are instructed that the regulations of the

Commissioner of Internal Revenue provide, with

certain exceptions not applicable here, that every

person subject to tax shall for the purpose of en-

abling the Commissioner of Internal Revenue to

determine the correct amount of income subject to

the tax, keep such permanent books of account or

records as are sufficient to establish the amount

of the gross income and the deductions, credits and

other matters required to be shown in the return;

but no uniform method of accounting is prescribed

for all taxpayers, and the taxpayer may adopt such

form or system of accounting as in his judgment

is best suited to his purpose, as long as it enables

him to make a return of his true income.

(Regulations 111, Section 29.54-1 and Section

29.41-3.) [216]

Defendants' Instruction No. 30

You are instructed that the mere maintaining of

memoranda and records which were fictitious and

misleading as to the names of the defendants, the

persons dealing with them, and the transactions

recorded, is not sufficient to fix any criminal lia-
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bility upon any of the defendants on trial under

said Count One ; but in order to warrant your find-

ing the defendants, or any of them, guilty under

said Count, it will be necessary for you to find, in

addition to the other matters with reference to

which I have instructed you, that the Government

has proved to your satisfaction and beyond all

reasonable doubt:

(1) That the memoranda and records main-

tained by the defendants were fictitious and mis-

leading as to the names of the defendants, the

names of the persons dealing with the defendants,

and the transactions recorded;

(2) That there were no other memoranda or

records maintained by the defendants which re-

flected the true names of the defendants, the true

names of the persons dealing with the defendants,

and a correct recording of the business transactions

of the defendants; and

(3) That the maintaining by the defendants of

the memoranda and records alleged to be fictitious

and misleading was done by the defendants wil-

fully and with the evil intent of impairing and

obstructing the Commissioner of Internal Revenue

in his levying, assessing, computing and collecting

of taxes, and with the evil intent of defrauding

the United States. [217]

Defendants' Instruction No. 31

Wilfullness is an essential element of the offense

charged in Counts Three to Six, inclusive, of the

indictment; and in order to justify a verdict of
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guilty on any of those counts, it must be proved to

your satisfaction and beyond all reasonable doubt,

not only that the defendants failed to collect and

truthfully account for and pay over the income

taxes required to be withheld from wages, as set

forth in the indictment, but that such failure was

wilful and was for the purpose of wilfully and

with evil intent to defeat and evade the payment

of said income taxes. [218]

Defendants' Instruction No. 32

Wilfullness is an essential element of the offense

charged in Counts Seven to Ten, inclusive, of the

indictment; and in order to justify a verdict of

guilty on any of those counts, it must be proved to

your satisfaction and beyond all reasonable doubt,

not only that the defendants filed with the Com-
missioner of Internal Revenue false and fraudulent

Employer's Tax Returns, as charged in the indict-

ment, but that said defendants knew that said re-

turns were false and fraudulent, and that the filing

of said returns by the defendants was done wil-

fully and with the evil intent to defeat and evade

the excise taxes on employers and employees due

the United States. [219]

Defendants' Instruction No. 33

The law imposes no duty on a taxpayer to keep

his books and records in any particular place, and

the word "conceal" as used in Count One of the

indictment is not to be so construed or interpreted

by you. The law only imposes the duty on the tax-
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payer to keep his books and records available for

the officials of the Bureau of Internal Revenue.

Unless you are convinced beyond all reasonable

doubt that the defendants did not keep their books

and records available for the officials of the Bureau

of Internal Revenue, you must find that the de-

fendants did not conceal their books and records,

as charged in said Count One. In this connection,

you are instructed that the evidence shows that the

Bureau of Internal Revenue did not notify these

defendants to produce or make available to that

department any of the books and records of these

defendants. [220]

Defendants' Instruction No. 34

You are instructed that the law imposes no duty

on a taxpayer to preserve intact all of his books

and records. A taxpayer must keep only such

permanent books of account or records as are suffi-

cient to establish the amount of the gross income

and the deductions, credits and other matters re-

quired to be shown in the return; and as long as

the taxpayer maintains such records, it does not

make any difference what books and records he

might destroy. [221]

Defendants' Instruction No. 35

You are instructed that the law imposes no

financial liability on the defendants Marvin Kobey,

Albert Kogus, Harry Rockwell and Philip Cobert

for any taxes on the income of their employees

that they may have failed to withhold, as charged
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in Counts Three to Six, inclusive, of the indictment.

In this connection, you are further instructed that

you may take such fact into consideration in de-

termining whether these defendants, or any of

them, failed to withhold such taxes wilfully and

with the evil intent to attempt to evade the pay-

ment thereof. [222]

Defendants' Instruction No. 36

You are instructed that in determining the ques-

tion of whether or not these defendants wilfully

and with evil intent attempted to evade the pay-

ment of taxes as charged in the various counts of

the indictment and whether or not they acted in

good faith in doing or failing to do the matters

and things with which they are charged in said

indictment, you may take into consideration the

amount which these defendants paid as income tax

on their individual incomes for the year 1948, the

fact that there was no financial gain to any of said

defendants from the failure to withhold the income

tax on their employees, and the amount of the

financial gain to the defendants, or any of them,

by the failure to pay and withhold social security

taxes. [223]

Defendants' Instruction No. 37

You are instructed that where "wilfulness" is

an essential element of the offense charged, evi-

dence showing or tending to show a lack of wilful-

ness is a defense to the charge. In such a case the

defendant may not only testify directly that he had
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no wilful intent in doing the things he did or failed

to do, but he also may buttress such statement with

testimony of relevant circumstances, including con-

versations with third persons or statements made

by them tending to support his statement. In this

connection, the defendants have testified as to ad-

vice given them by their tax counselor with refer-

ence to the handling of the social security and

withholding taxes on their employees ; and you are

instructed that you may consider such evidence in

determining whether the failure of the defendants

to withhold social security and income taxes on

their employees was done wilfully and with the

intent to evade the payment thereof.

(Miller v. U.S., 120 Fed. 968-980; Haigler v.

U.S., 172 Fed. 986.) [224]

Defendants' Instruction No. 38

The defendants have presented certain evidence

as to their good faith and innocence of intentional

wrong in the doing of certain acts which are made

the basis of some parts of this indictment, and

such evidence should be taken into consideration

by you in determining the question of their guilt

or innocence as to whether their said acts did or

did not constitute a crime as charged.

[Endorsed] : Filed September 11, 1951. [225]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 12, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further trial (jury and one alternate juror ab-

sent) .

Court states it will hear from defendants on

motion to dismiss.

Attorney Robinson argues in furtherance of mo-

tions.

Attorney Fischer argues.

Attorney Foye argues for Deft. Weiss.

Attorney Beirne argues for Defts. Kobey, Albert

Kogus, Harry Kogus, and Cobert.

Attorney Binns argues for Government.

Attorney Robinson argues further.

The motions to dismiss are denied.

After a recess, Witness Mannas resumes the

stand and Court allows further cross-examination

by Attorney Robinson and by Attorney Fischer,

the jury and alternate juror being present. Govern-

ment rests.

It is stipulated that motions to dismiss be deemed

made and ruled upon after the taking of additional

testimony, and after Government has rested.

It Is Ordered cause continued to 1:30 p.m.,

9/13/51, for further jury trial.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [226]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 13, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further jury trial.

The following witnesses are sworn and testify on

behalf of the Defendant:

Harry Kogus,

Philip H. Cobert.

It Is Ordered cause continued to 1:30 p.m.,

9/14/51, for further jury trial.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [227]

Defendants' Instruction No

In order to justify a conviction of the defend-

ants, or any of the defendants, of attempting to

evade or defeat taxes due, it is necessary that the

Government prove more than merely some act

which would accomplish that purpose. The law re-

quires that the Government must go further and

prove to your satisfaction and beyond all reason-

able doubt that such act was done wilfully and

with wilful intent. The intent required in this con-

nection is not the general intent which is presumed
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from the doing of an act, but it is a specific crimi-

nal intent to do the particular act.

"Wilfully" as used in the statutes, the violation

of which is charged here, means not merely volun-

tarily but a determination with an evil motive to

do the act charged; a "wilful" act is an obstinate,

stubborn, perverse act, and an act done wilfully is

one done stubbornly, by design, with set purpose.

[Endorsed] : Filed September 13, 1951. [227-A]

[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 14, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further jury trial; jury and one alternate pres-

ent.

The following witnesses are sworn and testify on

behalf of the Defendant

:

Philip H. Cobert, htf. swn.,

Marvin Kobey.

The following exhibits are admitted into evi-

dence :

Government: 59, 60-A, 60-B, 60-C, 61, 62, 63.

The following exhibits are marked for identifica-

tion only:

Government: 59 to 63, 64.

Defendants: G.
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It Is Ordered cause continued to 2 :30 p.m. Sept.

17, 1951, for further jury trial.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [228]

[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 17, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Further Proceedings on the Following Defendants

:

Marvin Kobey, Albert Kogus, Harry Kogus

charged as Harry Rockwell, Philip Cobert, on

all counts.

Donovan Himebaugh on Counts 1, 2 and 11.

Joseph Weiss on Counts 1, 2 and 10.

Wilbert Schwartz on Counts 1, 2 and 14.

Louis Blum on Counts 1, 2 and 10.

Marjorie Burns on Counts 1, 2 and 19.

Mildred Velan on Counts 1, 2 and 12.

The following witness was sworn and testified on

behalf of the Government

:

Dan E. Coodykootz.

The following witnesses are sworn and testify on

behalf of the Defendants

:

Albert Kogus,

Charles I. Manning,

Wilbert Schwartz.
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The following exhibits are admitted into evi-

dence :

Defendants: E and F.

The following exhibit is marked for identification

only:

Defendants: H.

It Is Ordered further trial continued to 9/18/51,

1 :30 p.m.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [229]

[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 18, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings : Further jury trial.

The following witnesses are sworn and testify on

behalf of Defendant:

Wilbert Schwartz, heretofore sworn;

Charlotte Ellen Schwartz (for Defendant

Schwartz)
;

Henry Himmelfarb,

Marjorie Burns.

The following exhibits are admitted into evi-

dence :

Defendant : Schwartz Exs. A, B, C, D.
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The following exhibits are marked for identifica

tion only:

Defendant: Schwartz Exs. A, B, C, D, E, F,

G, H.

It Is Ordered cause continued to 1:30 p.m. Sept.

19, 1951, for further jury trial.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [230]

[Title of District Court and Cause.]

GOVERNMENT'S ADDITIONAL
REQUESTED INSTRUCTIONS

The Government respectfully requests the Court

to include the attached additional instructions in

its charge to the jury, and requests leave to offer

such other and additional instructions as may, dur-

ing the course of the trial, become appropriate.

ERNEST A. TOLIN,
United States Attorney;

WALTER S. BINNS,
Chief Assistant U. S.

Attorney

;

ARLINE MARTIN,
Assistant U. S. Attorney;

/s/ ARLINE MARTIN,
Attorneys for Plaintiff. [231]
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Government's Requested Instruction No. 50

The testimony of the government accountant and

the summaries or charts prepared by him and ad-

mitted in evidence are competent for the purpose

of explaining the facts disclosed by books, records,

papers, and documents in evidence. However, I

emphasize to you that such summaries have no

probative force in and of themselves, except as they

reflect the facts and figures shown by the books,

records, papers and documents, and other testimony

from and upon which they are formulated. The

purpose of using this form of evidence is a matter

of expediency, and designed to avoid the incon-

venience and difficulties attendant upon examina-

tion and inspection on the trial of many and

voluminous books and documents. These summaries

should therefore be considered by you only for the

purpose which I have indicated in connection with

all other pertinent facts and circumstances in evi-

dence on the trial, and it is essential and necessary

in your use of such summaries that you deal with

the original evidence which they purport to sum-

marize. Unless they are summaries of other evi-

dence actually introduced in the record, you are to

disregard them.

Cooper v. United States,

9 F. 2d 216, 223;

Paschen v. United States,

70 F. 2d 491

;

United States v. Schenck,

126 F. 2d 702, 708. [232]
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Government's Requested Instruction No. 51

You are instructed that duly qualified experts

may give their opinions on questions in controversy

at this trial. To assist you in deciding such ques-

tions, you may consider the opinion with the reason

stated therefor, if any, by the expert who gives the

opinion. You are not bound to accept the opinion

of an expert as conclusive, but you should give to

it the weight to which you shall find it to be en-

titled. You may disregard any such opinion if you

find it to be unreasonable.

[Endorsed] : Filed September 18, 1951. [233]

[Title of District Court and Cause.]

DEFENDANTS' INSTRUCTIONS
Nos. 9, 10 and 14

Defendants' Instruction No. 9

In Counts 11 through 20 of the indictment the

defendants are specifically charged with filing

" false and fraudulent" income tax returns. In

order to have a fraud there must be a misrepre-

sentation by a party, made with guilty knowledge,

which actually deceives another party who should

reasonably be expected to rely on the misrepre-

sentation, and the latter party must be injured.

If you find it to be a fact that some or all of

these defendants, at the time of filing the particular

returns, acted with knowledge that the United

States Government was in possession of the neces-
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sary information to determine the correctness of

the particular returns, you may take such fact into

consideration in determining whether these returns

were " false and fraudulent'' according to the defi-

nition I have just given.

Black's Law Dictionary;

Moore v. Crawford,

130 U.S. 122;

U. S. vs. Buckley,

49 Fed. Supp., p. 993. [234]

Defendants' Instruction No. 10

In determining whether each of these defendants

had the necessary intent to wilfully evade income

tax for the year 1948, as charged in Counts 11

through 20 of this indictment, you may consider the

fact, if you find it to be a fact, that the particular

defendant acted with the knowledge that the books

and records of Cobert Collection Agency were in

the possession of the United States [235] Govern-

ment.

Instruction No. 14

If you should find that one or more of these

defendants acted with the intent to evade a sub-

stantial part of his or her income tax, but did so

independently and without the intent to aid or abet

another defendant in the same purpose, you should

disregard his act in determining whether he is

guilty of the conspiracies here charged.

[Endorsed]: Filed September 18, 1951. [236]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 19, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further Jury Trial of the following defendants:

Marvin Kobey, Albert Kogus, Harry Kogus,

charged as Harry Rockwell, and Philip Cobert,

on all counts.

Donovan Himebaugh on Counts 1, 2 and 11.

Joseph Weiss on Counts 1, 2 and 10.

Wilbert Schwartz on Counts 1, 2 and 14.

Louis Blum on Counts 1, 2 and 18.

Marjorie Burns on Counts 1, 2 and 10.

Mildred Velan on Counts 1, 2 and 12.

The following witnesses are sworn and testify on

behalf of the Government:

Milton R. Brewer,

Vernon Gaston.

The following witnesses are sworn and testify on

behalf of the Defendants:

Mildred Velan, own behalf

;

Lillian Buettner, for Velan;

Henry Himmelfarb, heretofore called

;

Louis Blum, own behalf;

Joseph Weiss, ow7n behalf

;

Donovan Himebaugh, own behalf

;

Harry Kogus, heretofore sworn.

The following exhibits are admitted into evi-

dence :

I



United States of America 173

Government : 65.

Defendants: E, F, G, H (Deft. Schwartz).

The following exhibit is marked for identification

only:

Government : 65.

The Court limits the time as to arguments as

follows

:

United States—1 hour and 15 minutes.

Atty. Beirne—1 hour and 30 minutes.

Atty. Robinson—1 hour.

Atty. Foye—20 minutes.

Atty. Fisher—20 minutes. [237]

The cause is ordered reopened as to Defendant

Wilbert Schwartz.

Further jury trial is continued to 9/20/51, 1:30

p.m.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [238]

[Title of District Court and Cause.]

GOVERNMENT'S AMENDED REQUEST
FOR INSTRUCTION No. 41

The Government respectfully requests the Court

to include Amended Request for Instruction No. 41

in its charge to the jury, and requests leave to offer
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such other and additional instructions as may, dur-

ing the course of the trial, become appropriate.

ERNEST A. TOLIN,
United States Attorney;

WALTER S. BINNS,
Chief Assistant IT. S.

Attorney

;

ARLINE MARTIN,
Assistant U. S. Attorney;

/s/ ARLINE MARTIN,
Attorneys for Plaintiff. [239]

Government's Amended Requested

Instruction No. 41

On the question of intent to evade, and just by

way of illustration and not by way of limitation,

there are certain matters which you could consider

pointing to intent so far as tax evasion is concerned

if you found they existed in this case. These are

general illustrations : keeping two sets of books, de-

stroying original records, handling one's affairs to

avoid the making of usual records, and any conduct

the likelihood of which would be to mislead or con-

ceal. And if the tax-evasion motive plays any part

in such conduct, the offense may be made out even

though the conduct I have mentioned might also

serve some other purpose.

Lustig v. United States,

163 F. (2) 85 (CCA. 2) ;

Spies v. United States,

317 U.S. 492.

[Endorsed] : Filed September 19, 1951. [240]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 20, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings:

Further jury trial as to the following defendants:

Marvin Kobey, Albert Kogus, Harry Kogus,

charged as Harry Rockwell, and Philip Cobert on

all counts;

Donovan Himebaugh on Counts 1, 2 and 11

;

Joseph Weiss on Counts 1, 2 and 20
;

Wilbert Schwartz on Counts 1, 2 and 14;

Louis Blum on Counts 1, 2 and 16;

Marjorie Burns on Counts 1, 2 and 19;

Mildred Velan on Counts 1, 2 and 18.

Consideration and discussion of proposed instruc-

tions and hearing of motions of the defendants.

Atty. Foye presents certain instructions. Atty.

Beirne moves to strike certain testimony, which

motion is denied.

Atty. Robinson submits the motion of deft. Burns,

to strike certain testimony, Atty. Foye moves to

strike certain evidence, which motions are denied.

Atty. Beirne moves for defendants, Kobey, Albert

Kogus, Harry Kogus and Cobert for a judgment of

dismissal; Atty. Fischer argues a motion of dismis-

sal ; Atty. Robinson moves for a directed verdict of

acquittal on the grounds of insufficiency of evi-

dence; Atty. Foye moves for acquittal as to deft.

Weiss, all of which motions are denied.
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The time for argument is revised as follows

:

U. S., 1 hour and %; Mr. Beirne, l1/? hours,

Mr. Robinson, l1/^ hours; Mr. Fischer and Mr.

Foye, 30 minutes each.

It Is Ordered, on motion of Atty. Binns, that

setting for trial as to defendant Searle on Counts

1 and 2, is vacated.

Further trial is continued to 9/21/51, 1 :30 p.m.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [241]

[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 21, 1951

Present: The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further trial by jury.

Counsel present views on certain proposed in-

structions in absence of jury. Jury and alternate

juror return into court. Attys. Foye and Robinson

argue for their respective clients. Atty. Beirne

argues for his clients.

Atty. Binns begins final argument for govt.



United States of America 1 77

It Is Ordered cause continued to Sept. 24, 1951,

8:30 a.m., for further jury trial.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [242]

DEFENDANTS' INSTRUCTION No

You are instructed that the Government is not

prevented, by the mere fact that a person is under

indictment, from calling that person as a witness

to testify in its behalf, if it so desires; and in this

connection you are further instructed that the Gov-

ernment could have called Mrs. Rusk as a witness

to testify in its behalf, if it so desired, despite the

fact that Mrs. Rusk is under indictment.

[Endorsed] : Filed September 24, 1951. [243]

[Title of District Court and Cause.]

Minutes of the Court—Sept. 24, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Further jury trial. (8:47 a.m.)

Jury absent ; Discussion re exhibits. Certain stip-

ulations are entered into.

Atty. Fisher asks for ruling on his motion to
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strike and said motion is deemed made at close of

evidence, and is denied.

At 8:55 a.m. jury and alternate juror present.

Court instructs jury on law of the case.

After a recess counsel discuss certain questions

of law.

Atty. Beirne for all defendants objects to giving

of certain instructions and to failure of the Court

to give certain of defendants' requested instruc-

tions. Exceptions are noted to all adverse rulings

to all defendants.

At 11 :05 a.m. jury and alternate juror are called

in and Court instructs the jury further.

At 11:18 a.m. Fred Carver and Grace Jacobson

are sworn to care for the jury during its delibera-

tion upon a verdict, and the jury retires.

Alternate Juror Faust remains in the court room

and is excused from further attendance with the

thanks of the Court and with instructions as to her

conduct.

At 11 :35 a.m. it is ordered jury be taken to lunch

at expense of Govt. Counsel and defendants are

excused until 2 p.m.

At 3 p.m. court reconvenes herein and all being

present as before, including defendants and counsel;

Court sends instruction 21, as re-written, to the

jury room with other instructions, pursuant to

stipulation.

It is ordered that bailiffs take the jury to dinner

at 6 p.m., or at such time as they desire, at expense

of Govt. Counsel excused subject to call.

At 6:15 p.m. jury leaves for dinner in charge of
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bailiffs. At 7:40 p.m. jury returns to jury room in

charge of bailiffs and resume deliberation.

At 9:35 p.m. bailiffs are ordered to secure quar-

ters for jurors for the night and breakfast in the

morning.

Counsel and defendants are excused until 10 a.m.,

Sept. 25, 1951.

EDMUND L. SMITH,
Clerk.

By LOUIS J. SOMERS,
Deputy Clerk. [244]

[Title of District Court and Cause.]

INSTRUCTIONS TO THE JURY GIVEN
SEPTEMBER 24, 1951

/s/ WM. C. MATHES,
Judge. [245]

[1]

[Form Cr. 1—Civ. 1]

[Mathes, J.] [Province of the Court]

Members of the Jury:

You have heard the evidence and the argument.

Now it is the duty of the Court to instruct you as

to the law governing the case. It is your duty, as

jurors, to follow the law as stated in the instruc-

tions of the Court and to apply the law so given to

the facts as you find them from the evidence before

you. You are not to single out one instruction alone
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as stating the law, but must consider the instruc-

tions as a whole.

Regardless of any opinion you may have as to

what the law ought to be, it would be a violation of

your sworn duty to base a verdict upon any other

view of the law than that given in the instructions

of the Court. [246]

[1-A]

Unless otherwise indicated, each instruction given

should be understood and considered by you as re-

ferring separately and individually to each defend-

ant on trial. [247]

[2]

[Form Cr. 2] [Province of the Jury]

[Mathes, J.] [Indictment an Accusation]

You have been chosen and sworn as jurors in this

case to try the issues of fact presented by the alle-

gations of the indictment and the denial made by

the plea of the accused. You are to perform this

duty without bias or prejudice as to any party. The

law does not permit jurors to be governed by sym-

pathy, prejudice, or public opinion. The accused

and the public expect that you will carefully and

impartially consider all the evidence, follow the law

as stated by the Court and reach a just verdict, re-

gardless of the consequences.

An indictment is but a formal method of accusing

a defendant of a crime. It is not evidence of any

kind against the accused, and does not create any

presumption or permit any inference of guilt. [248]
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[3]

[Presumption of Innocence]

[Form Cr. 3] [Burden of Proof]

[Matties, J.] [Reasonable Doubt]

The law presumes a defendant to be innocent of

any crime. This presumption of innocence con-

tinues throughout the trial, and has the weight and

effect of evidence in favor of the accused. You must

consider the evidence in the light of this presump-

tion. The presumption of innocence is sufficient to

acquit a defendant, unless the presumption is out-

weighed by evidence satisfying the jury beyond a

reasonable doubt of the defendant's guilt.

A reasonable doubt is a fair doubt based upon

reason and common sense and arising from the

state of the evidence. It is rarely possible to prove

anything to an absolute certainty. Proof beyond a

reasonable doubt is established if the evidence is

such as you would be willing to rely and act upon

in the most important of your own affairs. A de-

fendant is not to be convicted on mere suspicion

or conjecture.

A reasonable doubt may arise not only from the

evidence produced, but also from a lack of evidence.

Since the burden is upon the prosecution to prove

the accused guilty beyond a reasonable doubt of

every essential element of the crime charged, a de-

fendant has the right to rely upon a failure of the

prosecution to establish such proof. A defendant

may also rely upon evidence brought out on cross-

examination of witnesses for the prosecution. The
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law does not impose upon a defendant the duty of

producing any evidence.

A reasonable doubt exists in any case when, after

careful and impartial consideration of all the evi-

dence, the jurors do not feel satisfied to a moral cer-

tainty that a defendant is guilty of the charge. [249]

[3-A]

[Form Cr. 3-B] [Principal—to Aid, etc.

[Mathes, J.] —Multiple Defendants]

In a case where two or more persons are charged

with the commission of a crime, the guilt of the

accused may be established without proof that all

the defendants did every act constituting the

offense.

"Whoever commits an offense against the

United States, or aids, abets, counsels, com-

mands, induces, or procures its commission, is

a principal,

[and]

"Whoever causes an act to be done, which if

directly performed by him would be an offense

against the United States, is also a principal

and punishable as such." [18 U.S.C. §2, for-

merly §550.]

A person who wilfully sets in motion a chain of

events, a natural and probable consequence of which

is a result or act which the law forbids, is held to

cause such unlawful act or result.

Every person who thus wilfully participates in

the commission of a crime is held to be guilty of

that offense. Participation is wilful if done volun-
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tarily and purposely and with specific intent to

violate the law, or with reckless disregard as to

whether or not the act or failure to act is a viola-

tion of law. [250]

[3-B]

[Form Cr. 3-0]

[Mathes, J.] [Agent of Accused]

So it is not necessary to prove that the accused

personally did the acts constituting the offense

charged.

As a general rule, whatever a person is legally

capable of doing can be done through another as

agent. Hence if the acts of an employee or other

agent are wilfully ordered or directed, or wilfully

authorized or consented to by the accused, the law

holds the accused responsible for such acts as though

personally committed by the accused. [251]

[4]

[Form Cr. 4] [Direct Evidence]

[Mathes, J.] [Circumstantial Evidence]

There are two types of evidence from which a

jury may properly find a defendant guilty of an

offense. One is direct evidence—such as the testi-

mony of an eyewitness. The other is circumstan-

tial evidence—the proof of a chain of circumstances

pointing to the commission of the offense.

As a general rule, the law makes no distinction

between direct and circumstantial evidence, but

simply requires that, before convicting a defendant,

the jury be satisfied of the defendant's guilt beyond
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a reasonable doubt from all the evidence in the

case.

In order to justify a verdict of guilty based in

whole or in part upon circumstantial evidence, the

facts in the chain of circumstances shown by the

evidence must be consistent with the guilt of the ac-

cused, and inconsistent with every reasonable sup-

position of innocence.

If the facts and circumstances shown by the evi-

dence are as consistent with innocence as with guilt,

the jury should acquit the accused. [252]

[5]

[Evidence]

[Stipulations]

[Form Cr. 5] [Inferences]

[Mathes, J.] [Presumptions]

Statements and arguments of counsel are not evi-

dence in the case, unless made as an admission or

stipulation of fact. When the attorneys on both

sides stipulate or agree as to the existence of a fact,

the jury must accept the stipulation as evidence and

regard that fact as conclusively proved.

The evidence in the case consists of the sworn

testimony of the witnesses, all exhibits which have

been received in evidence, all facts which have been

admitted or stipulated, and all applicable presump-

tions stated in these instructions. Any evidence as

to which an objection was sustained by the court,

and any evidence ordered stricken by the court,

must be entirely disregarded.

You are to consider only the evidence in the case.

But in your consideration of the evidence you are



United States of America 185

not limited to the bald statements of the witnesses.

On the contrary, you are permitted to draw, from

facts which you find have been proved, such infer-

ences as seem justified in the light of your experi-

ence.

An inference is a deduction or conclusion which

reason and common sense lead the jury to draw

from facts which have been proved.

A presumption is an inference which the law re-

quires the jury to make from particular facts, in

the absence of convincing evidence to the contrary.

A presumption continues in effect until overcome

or outweighed by evidence to the contrary; but un-

less so outweighed the jury are bound to find in

accordance with the presumption. [253]

[5-A]

[Form Cr. 5-A—Civ. 4-A] [Presumption

[Mathes, J] of Regularity]

Unless and until outweighed by evidence to the

contrary, the law presumes that private transac-

tions have been fair and regular; that the ordinary

course of business has been followed; and that the

law has been obeyed. [254]

[6]

[Form Cr. 6—Civ. 6] [Credibility of Witnesses]

[Mathes, J.] [Discrepancies in Testimony]

You, as jurors, are the sole judges of the credi-

bility of the witnesses and the weight their testimony

deserves. A witness is presumed to speak the truth.
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But this presumption may be outweighed by the

manner in which the witness testifies, by the char-

acter of the testimony given, or by contradictory

evidence. You should carefully scrutinize the testi-

mony given, the circumstances under which each

witness has testified, and every matter in evidence

which tends to indicate whether the witness is

worthy of belief. Consider each witness' intelli-

gence, motive and state of mind, and demeanor and

manner while on the stand. Consider also any rela-

tion each witness may bear to either side of the

case; the manner in which each witness might be

affected by the verdict; and the extent to which, if

at all, each witness is either supported or contra-

dicted by other evidence.

Inconsistencies or discrepancies in the testimony

of a witness, or between the testimony of different

witnesses, may or may not cause the jury to dis-

credit such testimony. Two or more persons wit-

nessing an incident or a transaction may see or hear

it differently; and innocent misrecolleetion, like

failure of recollection, is not an uncommon experi-

ence. In weighing the effect of a discrepancy, con-

sider whether it pertains to a matter of importance

or an unimportant detail, and whether the discrep-

ancy results from innocent error or wilful false-

hood. If you find the presumption of truthfulness

to be outweighed as to any witness, you will give

the testimony of that witness such credibility, if

any, as you may think it deserves. [255]
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[6-A]

[Form Cr. 6-A]

[Mathes, J.] [Admissions]

All evidence relating to any admission or incrim-

inatory statement claimed to have been made by a

defendant outside of court should be considered

with caution and weighed with great care. [256]

[6-B]

[Form Cr. 6-A 1] [Admissions incriminating

[Mathes, J.] co-defendant]

An admission or incriminatory statement made

outside of court by one defendant may not be con-

sidered as evidence against another defendant not

present when the statement was made. [257]

[6-C]

[Form Cr. 6-F—Civ. 6-A]

[Mathes, J.] [Opinion Evidence]

The rules of evidence ordinarily do not permit a

witness to testify as to his opinions or conclusions.

A so-called expert witness is an exception to this

rule. A witness who by education and experience

has become expert in any art, science, profession

or calling may be permitted to state his opinion as

to a matter in which he is versed and which is ma-

terial to the case, and may also state the reasons

for such opinion. You should consider each expert

opinion received in evidence in this case and give it

such weight as you think it deserves ; and you may
reject it entirely if you conclude the reasons given

in support of the opinion are unsound. [258]
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[6-D]

The testimony of the accountants and the sum-

maries or charts prepared by them and admitted

in evidence are competent for the purpose of ex-

plaining facts disclosed by books, records, and other

documents in evidence. However such charts or

summaries are not in and of themselves evidence or

proof of any facts. So if you should find that such

charts or summaries do not reflect facts and figures

shown by the books, records, documents, and other

evidence in the case, you must disregard them.

That is to say, such charts or summaries are used

only as a matter of convenience, and unless you find

that they are in truth summaries of facts and

figures shown by the evidence in the case, you are

to disregard them entirely. [259]

[7]

[Impeachment—inconsistent

[Form Cr. 7—Civ. 7] statements—falsus in uno

[Mathes, J.] falsus in omnibus]

A witness may be discredited or impeached by

contradictory evidence ; or by evidence that at other

times the witness has made statements which are

inconsistent with the witness' present testimony.

If you believe any witness has been impeached

and thus discredited, it is your exclusive province

to give the testimony of that witness such credibil-

ity, if any, as you may think it deserves.

If a witness is shown knowingly to have testified

falsely concerning any material matter, you have a

right to distrust such witness' testimony in other
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particulars; and you may reject all the testimony

of that witness or give it such credibility as you

may think it deserves. [260]

[8]

[Form Cr. 8]

[Mathes, J.] [Failure of Accused to Testify]

"In [the] trial of all persons charged with

the commission of offenses against the United

States * * * the person charged shall, at his own
request, be a competent witness. [But] His

failure to make such request shall not create

any presumption against him." [18 U.S.C.,

§3481.]

That is to say, the law does not compel a defend-

ant to take the witness stand and testify, and no

presumption of guilt may be raised and no infer-

ence of any kind may be drawn from the failure of

a defendant to testify. [261]

[8-A]

[Form Cr. 8-A]

[Mathes, J.] [Credibility of Accused]

A defendant who wishes to testify, however, is a

competent witness; and the defendant's testimony

is to be judged in the same way as that of any other

witness. [262]

[9]

[Form Cr. 9-A]

[Mathes, J.] [Omission and Intent]

In every crime there must exist a union or joint

operation of act, or failure to act, and intent. The
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burden is always upon the prosecution to prove

both act, or failure to act, and intent beyond a

reasonable doubt.

A person is held to intend to do or fail to do

everything such person knowingly does or know-

ingly fails to do. An act or failure to act is done

knowingly if done voluntarily and purposely, and

not because of mistake or inadvertence or other

innocent reason.

A person is also held to intend all the natural

and probable consequences of whatever such person

knowingly does or knowingly fails to do. That is to

say, the law assumes a person to intend whatever

consequences should reasonably be expected to re-

sult from every act which is knowingly done or

knowingly omitted. [263]

[9-A]

[Form Cr. 9-B]

[Mathes, J.] [Specific Intent]

With respect to lesser offenses, if it be shown

that a person has voluntarily committed an act

denounced by law as a crime, intent may be pre-

sumed from the mere doing of the forbidden act.

But with respect to major crimes, such as charged

in this case, proof of specific intent is required be-

fore there can be a conviction. Specific intent, as

the term suggests, means more than a mere general

intent to commit the act.

A person who knowingly does an act which the

law forbids, or who knowingly fails to do an act

which the law commands, purposely intending to
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violate the law or recklessly disregarding the law,

acts with specific intent. [264]

[9-BJ

[Form Cr. 9-C]

[Mathes, J.] [Ignorance of the Law]

It is not necessary for the prosecution to prove

knowledge of the accused that a particular act or

failure to act is a violation of law. Nor is ignor-

ance of the law available as a defense to a person

who has committed a crime. Everyone is presumed

to have knowledge of what the law forbids and

what the law commands. However, evidence that

the accused acted or failed to act because of ignor-

ance of the law, is to be considered in determining

whether or not the accused acted or failed to act

with specific intent as charged. [265]

[9-C]

Intent and motive should never be confused.

Motive is that which prompts a person to act. In-

tent refers only to the state of mind with which the

act is done.

Personal advancement and financial gain are two

well-recognized motives for much of human con-

duct. These laudable motives may prompt one

person to voluntary acts of good, another to volun-

tary acts of crime.

Good motive is never a defense where the act

done is a crime. If a person does intentionally an

act which the law denounces as a crime, motive is

immaterial except insofar as it may aid determina-

tion of the issue as to intent. [266]
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[10]

[Form Cr. 10]

[Mathes, J.] [Proof of Intent]

Intent may be proved by circumstantial evidence.

It rarely can be established by any other means.

While witnesses may see and hear and thus be able

to give direct evidence of what a defendant does

or fails to do, there can be no eyewitness account

of the state of mind with which the acts were done

or omitted. But what a defendant does or fails to

do may indicate intent or lack of intent to commit

the offense charged.

Intent may be inferred from all the evidence in

the case, including any acts done and statements

made by the accused. The jury should consider all

the facts and circumstances in evidence which may
aid determination of the issue as to intent. [267]

[11]

Section 88 of Title 18 [now 18 U.S.C. §371] of

the United States Code provides in part that

:

'

'If two or more persons conspire * * * to de-

fraud the United States in any manner or for

any purpose, and one or more of such parties

do any act to effect the object of the conspiracy,

each of the parties to such conspiracy shall

ke * * *" guilty of an offense. [268]

[ll-A]

It is not necessary that such a conspiracy con-

template any property or financial loss to the Gov-
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ernment, or that a property or financial loss to the

United States shall result from such a conspiracy.

A conspiracy to defraud the United States is any

conspiracy which has for its purpose the impair-

ment, obstruction, or defeat of the lawful function

of any department or agency of the United States

Government, by means of misrepresentation, trick,

deceit, overreaching, or other means that are dis-

honest. [269]

[11-B]

A conspiracy is a combination of two or more

persons by concerted action to accomplish a criminal

or unlawful purpose, or to accomplish some pur-

pose not in itself criminal or unlawful by criminal

or unlawful means. [270]

[ll-C]

In order to establish proof of a conspiracy, it

is not necessary to prove that the parties to the

conspiracy entered into any express or formal

agreement, or that they directly, by words or in

writing, stated between themselves what their object

or purpose was to be, or the details thereof, or

the means by which the object was to be achieved.

It is sufficient if they, in any way or manner or

through any contrivance, positively or tacitly came

to a mutual understanding to accomplish a common

and unlawful design. In other words, when an un-

lawful end is sought to be accomplished, and two

or more persons, actuated by the common purpose

of accomplishing that end, work together under-

standing^ in furtherance of the unlawful scheme,
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each of such persons may be deemed to have become

a party to the conspiracy.

However, before you may find that a defendant

has become a party to a conspiracy, it must appear

from the evidence beyond a reasonable doubt that

such conspiracy was formed and that the defendant

knowingly and wilfully participated in the unlaw-

ful plan with intent to further the common design.

In other words, if a person, understanding the

unlawful character of a transaction nevertheless

knowingly and wilfully encourages, advises, or in

any manner assists with the purpose of furthering

the enterprise or scheme, he then becomes a con-

spirator. [271]

[11-D]

Before a defendant may be found guilty of the

conspiracy charge, it must appear from the evi-

dence beyond a reasonable doubt that he or she

became a party to the conspiracy described in the

Indictment. And to become a party he or she must

knowingly and wilfully have participated in the

unlawful plan with the intent to further the com-

mon design. [272]

[11-E]

One may become a party to a conspiracy with-

out full knowledge of all the details of the con-

spiracy, or the means to be used. However there

must be an intentional participation with a view

to furthering the common purpose or design. Hence

a person who has no knowledge of a conspiracy,

but who happens to act in a way which furthers
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an object of the conspiracy, is not guilty as a

conspirator. [273]

[11-F]

The law charges one who wilfully joins an exist-

ing conspiracy with the same responsibility as if

he had been one of the organizers of the con-

spiracy. [274]

[ll-G]

The success or failure of the conspiracy to ac-

complish the common design is immaterial, if it

appears from the evidence beyond a reasonable

doubt that the conspiracy was formed as alleged

in the indictment; and that the conspirators were

knowingly and wilfully active parties thereto at

the inception of the plan or scheme or afterwards;

and that one or more of them knowingly committed

one or more of the overt acts charged. [275]

[ll-H]

By the term " overt act" is meant any act com-

mitted by one of the conspirators to effect the object

and accomplish the purpose of the conspiracy. The

act need not be criminal in nature, if considered

separately and apart from the conspiracy. It may
be as innocent as the act of a man walking across

the street, or driving an automobile, or using a

telephone. It must, however, be an act which fol-

lows or tends to accomplish the agreement, and be

knowingly done in furtherance of an object of the

conspiracy.

If you find that either conspiracy has been proved

as charged, and that during its existence one of
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the overt acts alleged was knowingly done by one

of the conspirators, the conspiracy offense charged

is then complete; and it is complete as to every

person found by you to be a member of the con-

spiracy at the time the overt act was committed,

regardless of which one of the conspirators did the

overt act. [276]

[11-1]

Once a conspiracy has been established, the acts

thereafter done and the statements thereafter made

by any conspirator are admissible in evidence

against all other conspirators, even if made in their

absence or without their knowledge, provided such

acts be done and such statements be made during

the continuance of the conspiracy and in further-

ance of a purpose or object of the conspiracy. [277]

[12]

It is charged in Count One of the Indictment

that commencing on or about August 1, 1945, and

continuing to the date of the return of this Indict-

ment, defendants Marvin Kobey, Albert Kogus,

Harry Kogus (charged in the Indictment under

the name Harry Rockwell), Philip Cobert, Dono-

van Himebaugh, Louis Blum, Wilbert Schwartz,

Mildred Velan, Marjorie Burns, and Joseph Weiss

and other persons did agree, confederate, and con-

spire together to defraud the United States by

impairing, defeating, and obstructing the proper

and lawful functions of the Commissioner of In-

ternal Revenue of the United States and the Col-

lector of Internal Revenue for the Sixth Collection
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District of California in ascertaining, computing,

levying, assessing, and collecting taxes for the

United States;

It is further alleged in count one that it was a

part of said conspiracy that the object of said

conspiracy was to be accomplished as follows: by

concealing the names and identities of persons pay-

ing money to, or dealing with, the defendants in

connection with horse race betting and gambling

activities being conducted by the defendants and

others, concealing the amount of money being paid,

transferred, or given by the aforesaid persons

paying money to the defendants, concealing the

amounts of money being paid by the defendants

to various persons in connection with the aforesaid

horse race betting and gambling, and concealing

the identities and names of persons being so paid

by defendants; by concealing the names and iden-

tities of persons employed by the defendants in

said horse race betting and gambling activities and

concealing the amounts of moneys being paid by

the defendants to said employees; by destroying

and causing to be destroyed memoranda, accounts,

records of transactions, and books which would

indicate the names and identities of persons [278]

receiving money from, or paying money to, the

defendants, the amounts of money so paid and re-

ceived, the names of persons employed by the de-

fendants, and the amounts of money paid said

employees in connection with their employment;

and by maintaining memoranda and records of

horse race betting and gambling activities which
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were false, fictitious, and misleading as to the

names used for the defendants and the persons

dealing with them and the transactions recorded;

It is further alleged in Count One that to effect

the object of said conspiracy the defendants com-

mitted divers overt acts in Los Angeles County,

California, among which are the following:

(1) On or about March 15, 1948, the defendants

filed a Partnership Return of Income for the year

1947, with the Collector of Internal Revenue for the

Sixth Collection District of California at the U. S.

Court House and Post Office Building, signed

"Philip H. Cobert";

(2) On or about May 16, 1949, the defendants

filed a Partnership Return of Income for the year

1948, with the Collector of Internal Revenue for

the Sixth Collection District of California at the

U. S. Court House and Post Office Building, signed

" Marvin D. Kobey";

(3) On or about April 29, 1948, the defendants

filed a Quarterly Return of Income Tax, Tax With-

held on Wages with the Collector of Internal Reve-

nue for the Sixth Collection District of California

at the U. S. Court House and Post Office Building,

signed " Philip H. Cobert";

(4) On or about June 30, 1948, the defendants

filed a Quarterly Return of Income Tax Withheld

on Wages with the Collector of Internal Revenue

for the Sixth Collection District of California at

the U. S. Courth House and Post Office Building,

signed "Philip H. Cobert"; [279]
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(5) On or about October 25, 1948, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U. S. Court House and Post Office

Building, signed "M. D. Kobey";

(6) On or about January 17, 1949, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal Reve-

nue for the sixth Collection District of California

at the U. S. Court House and Post Office Building,

signed " Philip H. Cobert";

(7) On or about April 29, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U. S. Court House and Post

Office Building, signed "Philip H. Cobert";

(8) On or about June 30, 1948, the defendants

filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U. S. Court House and Post

Office Building, signed " Philip H. Cobert";

(9) On or about October 25, 1948, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the Col-

lector of Internal Revenue for the Sixth Collection

District of California at the U. S. Court House and

Post Office Building, signed "M. D. Kobey";
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(10) On or about January 17, 1949, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the

Collector of Internal Revenue for the Sixth Col-

lection District of California at the TL S. Court

House and Post Office Building, signed " Philip

H. Cobert";

(11) On or about February 28, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the [280] Sixth Collection District of

California at the U. S. Court House and Post

Office Building an Individual Income Tax Return,

signed " Stephen J. Walsh";

(12) On or about January 21, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U. S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Wilbert Schwartz"; and

(13) On or about February 23, 1949, the defend-

ants caused to be filed with the Collector of In-

ternal Revenue for the Sixth Collection District

of California at the U. S. Court House and Post

Office Building an Individual Income Tax Return,

signed "Joe Paul Romano." [281]

[12-A]

Throughout the period of time covered by the

Indictment in this case the Commissioner of In-

ternal Revenue was an officer of the United States

authorized and required by law to make inquiries
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and determinations and assessments of all taxes

and penalties imposed by the Internal Revenue

Code, and the Collector of Internal Revenue for

the Sixth Collection District of California, which

includes Los Angeles County, was an officer of the

United States charged with the duty of collecting

all taxes imposed by the internal revenue laws

within his District, and of overseeing that all

federal laws and regulations relating to the col-

lection of internal revenue taxes are faithfully

executed and complied with.

Each of these officials has the power to examine

books, records and accounts for aid in the perform-

ance of official duties. [282]

[12-B]

Every individual having for the taxable year

1948 a gross income of $600 or more was required

by law to make and file a federal income tax return

verified by a written declaration that such return

was made under the penalties of perjury, and set-

ting forth the taxpayer's gross income, and the

deductions and credits claimed, for the year.

[26 U.S.C. § 51] [283]

[12-C]

The regulations of the Commissioner of Internal

Revenue provide, with certain exceptions not ap-

plicable here, that every person subject to tax shall

for the purpose of enabling the Commissioner of

Internal Revenue to determine the correct amount

of income subject to the tax, keep such permanent
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books of account or records as are sufficient to

establish the amount of the gross income and the

deductions, credits and other matters required to be

shown in the return; but no uniform method of ac-

counting is prescribed for all taxpayers, and the

taxpayer may adopt such form or system of ac-

counting as in his judgment is best suited to his

purpose, as long as it enables him to make a return

of his true income. [284]

[12-D]

A taxpayer is required by law to keep only such

permanent books of account or records as are suffi-

cient to establish the amount of the gross income

and the deductions, credits and other matters re-

quired to be shown in the tax return; and as long

as the taxpayer maintains such records, it does

not make any difference what books and records

he might destroy. [285]

[12-E]

The law imposes no duty on a taxpayer to keep

his books and records in any particular place, and

the word " conceal" as used in Count One of the

Indictment is not to be so construed or interpreted

by you. The law only imposes the duty on the

taxpayer to keep his books and records available at

some place for examination by officials of the

Bureau of Internal Revenue. [286]

[12-F]

If you find from the evidence that the lawful

functions of the Commissioner of Internal Revenue
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of the United States or of the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia in ascertaining, computing, levying, assess-

ing, or collecting taxes for the United States could

not have been impaired, defeated, or obstructed

by concealment of the matters set forth in Count

One of the Indictment or by destruction of the

memoranda or by maintainance of the records re-

ferred to in Count One, you should acquit the

defendants of the offense charged in Count One of

the Indictment. [287]

[12-G]

Section 88 of Title 18 [now 18 U.S.C. § 371] of

the United States Code further provides that:

"If two or more persons conspire * * * to

commit any offense against the United States

* * * and one or more of such parties do any

act to effect the object of the conspiracy, each

of the parties to such conspiracy shall be"

guilty of an offense. [288]
* * *

[12-H]

It is charged in Count Two of the Indictment

that commencing on or about August 1, 1945, and

continuing thereafter to and including the date of

the filing of this indictment defendants Marvin

Kobey, Albert Kogus, Harry Kogus (charged in the

Indictment under the name Harry Rockwell), Philip

Cobert, Donovan Himebaugh, Wilbert Schwartz,

Louis Blum, Mildred Velan, Marjorie Burns,

Joseph Weiss, and other persons, did unlawfully
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conspire and agree together to commit offenses

against the United States of America, that is, to

attempt to defeat and evade income taxes due and

owing to the United States of America by Dono-

van Himebaugh, Harry Fain, Stephen J. Walsh,

Wilbert Schwartz, Frank Stein, Joe Paul Romano,

Sidney Sternberg, Irving Sternberg, Louis Blum,

Paul Searle, Mildred Velan, Marjorie Burns, and

Joseph Weiss, in violation of United States Code,

Title 26, § 145(b), by filing and causing to be filed

with the Collector of Internal Revenue for the Sixth

Internal Revenue Collection District of California,

at Los Angeles, California, false and fraudulent

income tax returns for the calendar year 1948 for

Donovan Himebaugh, Harry Fain, Stephen J.

Walsh, Wilbert Schwartz, Frank Stein, Joe Paul

Romano, Sidney Sternberg, Irving Sternberg, Louis

Blum, Paul Searle, Mildred Velan, Marjorie Burns,

and Joseph Weiss; to attempt to evade and defeat

excise taxes imposed on said defendants Phil

Cobert, Albert Kogus, Marvin D. Kobey, and

Harry Kogus (charged in the indictment under the

name Harry Rockwell) and their employees for

social security for the calendar year 1948 on the

incomes of Pansy I. Rusk, Donovan Himebaugh,

Harry Fain, Genevieve Brewer, Opal Taylor, Eli

Canon, David Mecklovit, Maurice Feldman, Stephen

J. Walsh, Wilbert Schwartz, Frank Stein, Joe

Paul Romano, Sidney Sternberg, Irving Sternberg,

Joseph Singer, Louis Goldberg, Louis Blum, Ed-

ward Grosher, Paul Searle, Sidney Cotsen, [289]

Mildred Velan, Aron Fried, Maurine Jaynes,
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George Kaplan, Marjorie Burns, Joseph Weiss,

Jerome Koch, Wolf Chapin, Harry Talsky, Harry

I. Stacey, Alice Melvin, and Sidney Pepperman,

by filing and causing to be filed with the Collector

of Internal Revenue at Los Angeles, California,

false and fraudulent quarterly employer's tax re-

turns for the quarters ended March 31, 1948; June

30, 1948; September 30, 1948, and December 31,

1948; and to wilfully fail to collect and truthfully

account for and pay over income taxes required

to be withheld on wages to the Collector of Internal

Revenue at Los Angeles, California, in violation

of United States Code, Title 26, § 2707(c).

It is further alleged in Count Two that to effect

the objects of said conspiracy the defendants com-

mitted divers overt acts in Los Angeles County,

California, among which are the following:

(1) On or about March 15, 1948, the defendants

filed a Partnership Return of Income for the year

1947, with the Collector of Internal Revenue for

the Sixth Collection District of California at the

U. S. Court House and Post Office Building, signed

"Philip H. Cobert";

(2) On or about May 16, 1949, the defendants

filed a Partnership Return of Income for the year

1948, with the Collector of Internal Revenue for

the Sixth Collection District of California at the

U. S. Court House and Post Office Building, signed

"Marvin D. Kobey";

(3) On or about April 29, 1948, the defendants

filed a Quarterly Return of Income Tax Withheld
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on Wages with the Collector of Internal Revenue

for the Sixth Collection District of California at

the U. S. Court House and Post Office Building,

signed " Philip H. Cobert";

(4) On or about June 30, 1948, the defendants

filed [290] a Quarterly Return of Income Tax

Withheld on Wages with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the IT. S. Court House and Post Office

Building, signed " Philip H. Cobert";

(5) On or about October 25, 1948, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the IT. S. Court House and Post Office

Building, signed "M. D. Kobey";

(6) On or about January 17, 1949, the defend-

ants filed a Quarterly Return of Income Tax With-

held on Wages with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the IT. S. Court House and Post Office

Building, signed "Philip H. Cobert";

(7) On or about April 29, 1948, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the Col-

lector of Internal Revenue for the Sixth Collection

District of California at the IT. S. Court House

and Post Office Building, signed "Philip H. Co-

bert";

(8) On or about June 30, 1948, the defendants
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filed an Employer's Tax Return under the Federal

Insurance Contributions Act with the Collector of

Internal Revenue for the Sixth Collection District

of California at the U. S. Court House and Post

Office Building, signed " Philip H. Cobert";

(9) On or about October 25, 1948, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the Col-

lector of Internal Revenue for the Sixth Collection

District of California at the U. S. Court House

and Post Office Building, signed "M. D. Kobey";

(10) On or about January 17, 1949, the defend-

ants filed an Employer's Tax Return under the

Federal Insurance Contributions Act with the Col-

lector of Internal Revenue for [291] the Sixth Col-

lection District of California at the U. S. Court

House and Post Office Building, signed "Philip

H. Cobert";

(11) On or about February 28, 1949, the defend-

ants caused to be filed with the Collector of Internal

Revenue for the Sixth Collection District of Cali-

fornia at the U. S. Court House and Post Office

Building an Individual Income Tax Return, signed

"Stephen J. Walsh";

(12) On or about January 21, 1949, the defend-

ants caused to be filed with the Collector of In-

ternal Revenue for the Sixth Collection District of

California at the U. S. Court House and Post

Office Building an Individual Income Tax Return,

signed "Wilbert Schwartz"; and
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(13) On or about February 23, 1949, the defend-

ants caused to be filed with the Collector of In-

ternal Revenue for the Sixth Collection District of

California at the TJ. S. Court House and Post

Office Building an Individual Income Tax Return,

signed " Joe Paul Romano." [292]

[12-1]

In order to establish the offense charged in either

count one or count two of the indictment, the evi-

dence must show beyond a reasonable doubt

:

First: That the conspiracy described was

entered into knowingly and wilfully as charged

at or about the time alleged; and

Second : That one of the conspirators know-

ingly committed, in furtherance of the con-

spiracy, at least one of the overt acts [293]

charged.

[13]

It is charged in count three of the indictment

that on or about April 29, 1948, in Los Angeles

County, California, defendants Philip Cobert,

Albert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection

Service, did wilfully attempt to defeat and evade

income taxes required to be withheld from wages,

and the payment thereof, by wilfully failing to

collect and truthfully account for, and pay over to

the United States of America, income taxes re-

quired to be withheld from wages for the quarter

ending March 31, 1948, in the amount of $3,398.30,
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in that they withheld and paid over $718 as income

taxes withheld from wages; whereas, there should

have been withheld from wages and paid over dur-

ing said quarter, income taxes in the amount of

$4,116.30 withheld from wages. [294]

[13-A]

It is charged in count four of the indictment

that on or about June 30, 1948, in Los Angeles

County, California, defendants Philip Cobert,

Albert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection

Service, did wilfully attempt to defeat and evade

income taxes required to be withheld from wages,

and the payment thereof, by wilfully failing to

collect and truthfully account for, and pay over

to the United States of America, income taxes re-

quired to be withheld from wages for the quarter

ending June 30, 1948, in the amount of $3,433.75,

in that they withheld and paid over $471.40 as

income taxes withheld from wages; whereas, there

should have been withheld from wages and paid

over during said quarter, income taxes in the

amount of $3,905.15 withheld from wages. [295]

[13-B]

It is charged in count five of the indictment that

on or about October 25, 1948, in Los Angeles

County, California, defendants Philip Cobert,

Albert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry
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Rockwell), doing business as Cobert Collection

Service, did wilfully attempt to defeat and evade in-

come taxes required to be withheld from wages, and

the payment thereof, by wilfully failing to collect and

truthfully account for, and pay over to the United

States of America, income taxes required to be

withheld from wages for the quarter ending Sep-

tember 30, 1948, in the amount of $3,160.50 in that

they withheld and paid over $542.72 as income taxes

withheld from wages; whereas, there should have

been withheld from wages and paid over during

said quarter, income taxes in the amount of

$3,703.22 withheld from wages. [296]

[13-CJ

It is charged in count six of the indictment that

on or about January 17, 1949, in Los Angeles

County, California, defendants Philip Cobert,

Albert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection

Service, did wilfully attempt to defeat and evade

income taxes required to be withheld from wages,

and the payment thereof, by wilfully failing to

collect and truthfully account for, and pay over

to the United States of America, income taxes

required to be withheld from wages for the quar-

ter ending December 31, 1948, in the amount of

$3,200.90, in that they withheld and paid over

$461.10 as income taxes withheld from wages;

whereas, there should have been withheld from

wages and paid over during said quarter, income
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taxes in the amount of $3,662 withheld from

wages. [297]

[13-D]

The gist of the offenses alleged in counts three

to six, inclusive, is the wilful attempt on the part

of the four defendants charged, as employers, to

defeat and evade income taxes required to be with-

held from wages of their employees, and the pay-

ment thereof, by wilfully failing to collect and

truthfully account for, and pay over to the United

States income taxes required to be withheld from

wages of employees for the quarters ending March

31, June 30, September 30, and December 31, 1948,

respectively, as alleged. [298]

[13-E]

It is charged in count seven of the indictment

that on or about April 29, 1948, in Los Angeles

County, California, defendants Philip Cobert,

Albert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection

Service, did wilfully and knowingly attempt to

defeat and evade a large part of the excise taxes

on employers and employees due and owing to the

United States of America for the quarter ending

March 31, 1948, by filing and causing to be filed

with the Collector of Internal Revenue at Los

Angeles, California, a false and fraudulent Em-
ployer's Tax Return, wherein it was stated that the

total taxable wages paid by the said Cobert Collec-

tion Service for the said quarter was the sum of
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$6,902 and that the total amount of tax due thereon

was the sum of $138.04; whereas, as they then and

there well knew, the total taxable wages paid by

the said Cobert Collection Service for the said

quarter wTas the sum of $28,437 upon which wages

there was owed a total tax of $568.74. [299]

[13-F]

It is charged in count eight of the indictment

that on or about June 30, 1948, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection

Service, did wilfully and knowingly attempt to de-

feat and evade a large part of the excise taxes on

employers and employees due and owing to the

United States of America for the quarter ending

June 30, 1948, by filing and causing to be filed with

the Collector of Internal Revenue at Los Angeles,

California, a false and fraudulent Employer's Tax

Return, wherein it was stated that the total taxable

wages paid by the said Cobert Collection Service

for the said quarter was the sum of $5,642.00 and

that the total amount of tax due thereon was the

sum of $112.84; whereas, as they then and there

well knew, the total taxable wages paid by the said

Cobert Collection Service for the said quarter was

the sum of $29,921 upon which wages there was

owed to the United States of America a total tax of

$598.42. [300]
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[13-G]

It is charged in count nine of the indictment that

on or about October 25, 1948, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection

Service, did wilfully and knowingly attempt to de-

feat and evade a large part of the excise taxes on

employers and employees due and owing to the

United States of America for the quarter ending

September 30, 1948, by filing and causing to be filed

with the Collector of Internal Revenue at Los An-

geles, California, a false and fraudulent Employer's

Tax Return, wherein it was stated that the total

taxable wages paid by the said Cobert Collection

Service for the said quarter was the sum of

$6,909.50 and that the total amount of tax due

thereon was the sum of $138.22; whereas, as they

then and there well knew, the total taxable wages

paid by the said Cobert Collection Service for the

said quarter was the sum of $20,171.50 upon which

wages there was owed a total tax of $403.43. [301]

[13-H]

It is charged in count ten of the indictment that

on or about January 17, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, and Harry Kogus

(charged in the indictment under the name Harry

Rockwell), doing business as Cobert Collection Serv-

ice, did wilfully and knowingly attempt to defeat
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and evade a large part of the excise taxes on em-

ployer's and employees due and owing to the United

States of America for the quarter ending December

31, 1948, by filing and causing to be filed with the

Collector of Internal Revenue at Los Angeles, Cali-

fornia, a false and fraudulent Employer's Tax Re-

turn, wherein it was stated that the total taxable

wages paid by the said Cobert Collection Service

for the said quarter was the sum of $4,944.50 and

that the total amount of tax due thereon was the

sum of $98.90 ; whereas, as they then and there well

knew, the total taxable wages paid by the said

Cobert Collection Service for the said quarter was

the sum of $8,217.50 upon which wages there was

owed a total tax of $164.35. [302]

[13-1]

The gist of the offenses alleged in counts seven

to ten, inclusive, is the wilful attempt on the part of

the four defendants charged to defeat and evade a

large part of excise taxes, commonly called social

security taxes, on employers and employees, due

and owing to the United States for the quarters

ending March 31, June 30, September 30, and De-

cember 31, 1948, respectively, by filing and causing

to be filed with the Collector of Internal Revenue

false and fraudulent employer's tax returns for

each of said quarters as alleged. [303]

[13-J]

In counts three to ten, inclusive, of the indictment

each of the four defendants named therein is
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charged with a violation of § 2707(c) of the Internal

Eevenue Code [26 U.S.C. § 2707(c)], which pro-

vides in part that

:

"Any person required under [the law] to

collect, account for and pay over any [withhold-

ing or social security] tax imposed by [law],

who wilfully fails to collect or truthfully ac-

count for and pay over such tax, and any per-

son who wilfully attempts in any manner to

evade or defeat any [withholding or social se-

curity] tax imposed by [law] or the payment

thereof, " * * * shall be punished as the law

provides.

[26 U.S.C. §§ 1627, 1622.]

[26 U.S.C. §§ 1610, 1600.]

[26 U.S.C. §§ 1430, 1400.] [304]

[13-K]

Section 2707(b) of the Internal Revenue Code

[26 U.S.C. § 2707(b)] provides in part that:

"Any person required [by law] to pay any

tax, or required by law * * * to make a return,

keep any records, or supply any information,

for the purposes of the computation, assess-

ment, or collection of any tax imposed by [law]

who wilfully fails to pay such tax [withhold-

ing or social security], make such returns, keep

such records, or supply such information, at

the time or times required by law * * *"

shall be punished as the law provides. [305]
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[13-K-l]

The crime of wilfully attempting to evade or

defeat withholding taxes, which is defined in § 2707

(c) of the Internal Revenue Code [26 U.S.C.

§ 2707(c)] just read to you and is the offense

charged in counts three to six, inclusive, of the in-

dictment, necessarily includes the lesser offense of

wilful failure to pay the tax, which is defined in

§ 2707(b) of the Internal Revenue Code [26 U.S.C.

§ 2707(b)] just read to you.

The law permits the jury to find a defendant

guilty of any lesser offense which is necessarily

included in the crime charged, whenever such a

course is consistent with the facts found from the

evidence and with the law as given in the instruc-

tions of the court. [306]

[13-K-2]

The crime of wilfully attempting to evade or

defeat social security taxes, which is defined in

§ 2707(c) of the Internal Revenue Code [26 U.S.C.

§ 2707(c)] just read to you and is the offense

charged in counts seven to ten, inclusive, of the in-

dictment, necessarily includes the lesser offense of

wilful failure to pay the tax, and the lesser offense

of wilful failure to supply information for the pur-

poses of the computation, assessment or collection

of any withholding or social security tax imposed

by law, both of which lesser offenses are defined in

§ 2707(b) of the Internal Revenue Code [26 U.S.C.

§ 2707(b)] just read to you.

As just stated, the law permits the jury to find
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a defendant guilty of any lesser offense which is

necessarily included in the crime charge, whenever

such a course is consistent with the facts found

from the evidence and with the law as given in the

instructions of the court. [307]

[13-L]

It is charged in count eleven of the indictment

that on or about March 15, 1949, in Los Angeles

County, California, within the Central Division of

the Southern District of California, defendants

Philip Cobert, Albert Kogus, Marvin Kobey, Harry
Kogus (charged in the indictment under the name
Harry Rockwell), and Donovan Himebaugh did

wilfully and knowingly attempt to defeat and evade

a large part of the income tax due and owing by the

said defendant Donovan Himebaugh to the United

States of America for the calendar year 1948, by

filing and causing to be filed with the Collector of

Internal Eevenue at Los Angeles, California, a

false and fraudulent income tax return wherein it

was stated that his net income for said calendar

year was the sum of $2,792.50 and that the amount

of tax due and owing thereon was the sum of $118

;

whereas, as they then and there well knew, his net

income for the said calendar year was the sum of

$8,493.75 upon which said net income there was

owing an income tax of $1,185.50. [308]

[13-M]

It is charged in count twelve of the indictment

that on or about March 15, 1949, in Los Angeles
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County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Harry Fain did wilfully and knowingly at-

tempt to defeat and evade a large part of the income

tax due and owing by the said defendant Harry

Fain to the United States of America for the

calendar year 1948, by filing and causing to be filed

with the Collector of Internal Revenue at Los An-

geles, California, a false and fraudulent income tax

return wherein it was stated that his net income for

said calendar year was the sum of $2,990.65 and

that the amount of tax due and owing thereon was

the sum of $148; whereas, as they then and there

well knew, his net income for the said calendar

year was the sum of $7,674.88 upon which said net

income there was owing an income tax of $1,026.98.

Defendant Harry Fain is not on trial at this

time. [309]

[13-N]

It is charged in count thirteen of the indictment

that on or about February 28, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Stephen J. Walsh did wilfully and knowingly

attempt to defeat and evade a large part of the

income tax due and owing by the said defendant

Stephen J. Walsh to the United States of America

for the calendar year 1948, by filing and causing to

be filed with the Collector of Internal Revenue at

Los Angeles, California, a false and fraudulent in-
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come tax return wherein it was stated that his net

income for said calendar year was the sum of $697

and that no tax was due and owing thereon;

whereas, as they then and there well knew, his net

income for the said calendar year was the sum of

$3,500 upon which said net income there was owing

an income tax of $228.

Defendant Stephen J. Walsh is not on trial at

this time. [310]

[13-0]

It is charged in count fourteen of the indictment

that on or about January 21, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell)

,

and Wilbert Schwartz did wilfully and knowingly

attempt to defeat and evade a large part of the

income tax due and owing by the said defendant

Wilbert Schwartz to the United States of America

for the calendar year 1948, by filing and causing to

be filed with the Collector of Internal Revenue at

Los Angeles, California, a false and fraudulent in-

come tax return wherein it was stated that his net

income for said calendar year was the sum of

$2,991.56 and that the amount of tax due and owing

thereon was the sum of $48; whereas, as they then

and there well knew, his net income for the said

calendar year was the sum of $5,414.90 upon which

said net income there was owing an income tax of

$500.48. [311]
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[13-P]

It is charged in count fifteen of the indictment

that on or about February 23, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Joe Paul Romano did wilfully and knowingly

attempt to defeat and evade a large part of the

income tax due and owing by the said defendant Joe

Paul Romano to the United States of America for

the calendar year 1948, by filing and causing to be

filed with the Collector of Internal Revenue at Los

Angeles, California, a false and fraudulent income

tax return wherein it was stated that his net income

for said calendar year was the sum of $1,552.50 and

that the amount of tax due and owing thereon was

the sum of $134; whereas, as they then and there

well knew, his net income for the said calendar year

was the sum of $3,052.50 upon which said net in-

come there wTas owing an income tax of $364.

Defendant Joe Paul Romano is not on trial at

this time. [312]

[13-Q]

It is charged in count sixteen of the indictment

that on or about March 15, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Louis Blum did wilfully and knowingly attempt

to defeat and evade a large part of the income tax

due and owing by the said defendant Louis Blum

to the United States of America for the calendar
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year 1948, by filing and causing to be filed with the

Collector of Internal Revenue at Los Angeles, Cali-

fornia, a false and fraudulent income tax return

wherein it was stated that his net income for said

calendar year was the sum of $1,865 and that the

amount of tax due and owing thereon was the sum
of $179 ; whereas, as they then and there well knew,

his net income for the said calendar year was the

sum of $5,355, upon which said net income there

was owing an income tax of $891.94. [313]

[13-R]

It is charged in count seventeen of the indictment

that on or about March 12, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Paul Searle did wilfully and knowingly attempt

to defeat and evade a large part of the income tax

due and owing by the said defendant Paul Searle

to the United States of America for the calendar

year 1948, by filing and causing to be filed with the

Collector of Internal Revenue at Los Angeles, Cali-

fornia, a false and fraudulent income tax return

wherein it was stated that his net income for said

calendar year was the sum of $1,555 and that no

tax was due and owing thereon; whereas, as they

then and there well knew, his net income for the

said calendar year was the sum of $4,717.80 upon

which said net income there was owing an income

tax of $484.36.

Defendant Paul Searle is not on trial at this

time. [314]
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[13-S]

It is charged in count eighteen of the indictment

that on or about February 7, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Mildred Velan did wilfully and knowingly at-

tempt to defeat and evade a large part of the income

tax due and owing by the said defendant Mildred

Velan to the United States of America for the

calendar year 1948, by filing and causing to be filed

with the Collector of Internal Revenue at Los An-

geles, California, a false and fraudulent income tax

return wherein it was stated that her net income

for said calendar year was the sum of $925 and that

the amount of tax due and owing thereon was the

sum of $40; whereas, as they then and there well

knew, her net income for the said calendar year was

the sum of $3,720 upon which said net income there

was owing an income tax of $478. [315]

[13-J]

It is charged in count nineteen of the indictment

that on or about March 15, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Marjorie Burns did wilfully and knowingly

attempt to defeat and evade a large part of the

income tax due and owing by the said defendant

Marjorie Burns to the United States of America
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for the calendar year 1948, by filing and causing to

be filed with the Collector of Internal Revenue at

Los Angeles, California, a false and fraudulent in-

come tax return wherein it was stated that her net

income for said calendar year was the sum of

$4,969.87 and that the amount of tax due and owing

thereon was the sum of $444 ; whereas, as they then

and there well knew, her net income for the said

calendar year was the sum of $7,572.03 upon which

said net income there was owing an income tax of

$1,007.06. [316]

[13-TTJ

It is charged in count twenty of the indictment

that on or about March 11, 1949, in Los Angeles

County, California, defendants Philip Cobert, Al-

bert Kogus, Marvin Kobey, Harry Kogus (charged

in the indictment under the name Harry Rockwell),

and Joseph Weiss did wilfully and knowingly at-

tempt to defeat and evade a large part of the income

tax due and owing by the said defendant Joseph

Weiss to the United States of America for the

calendar year 1948, by filing and causing to be filed

with the Collector of Internal Revenue at Los An-

geles, California, a false and fraudulent income tax

return wherein it was stated that his net income for

said calendar year was the sum of $1,112 and that

the amount of tax due and owing thereon was the

sum of $67; whereas, as they then and there well

knew, his net income for the said calendar year was

the sum of $3,033.50 upon which said net income

there was owing an income tax of $356. [317]



224 Marvin Kobey et at. vs.

[13-V]

You will note that the acts charged in each of

counts eleven to twenty, inclusive, of the indictment

are alleged to have been done knowingly and wil-

fully.

The purpose of adding the word "knowingly" to

the charge was to insure that no one vrould be con-

victed because of mistake or inadvertence or other

innocent reason.

An act is done " wilfully" if done voluntarily and

purposely and with specific intent to violate the law,

or with reckless disregard as to whether or not the

act is a violation of law. [318]

[13-W]

It is charged in each of counts eleven to twenty,

inclusive, of the indictment that the defendants

therein named violated § 145(b) of the Internal

Revenue Code [26 U.S.C. § 145(b)], which provides

in part that:

"Any person required under [the law] to

collect, account for, and pay over any [income]

tax imposed by [law], who wilfully fails to col-

lect or truthfully account for and pay over such

tax, and any person who wilfully attempts in

any manner to evade or defeat any [income]

tax imposed by [law] or the payment thereof"

* * * shall be punished as the law [319] pro-

vides.

[14]

The word "attempt," as used in the indictment
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and in the statutes I have read to you, involves two

elements

:

(1) An intent to evade or defeat the tax;

and

(2) Some act done in furtherance of such

intent.

Thus the word "attempt" contemplates that all

the defendants named in counts eleven to twenty,

inclusive, had knowledge and understanding that

during the calendar year 1948 the taxpayer named

in each of said counts had income which was tax-

able and which the taxpayer was required by law

to report; and that the defendants wilfully at-

tempted to evade or defeat the tax or a portion

thereof by purposely failing to report or purposely

causing the taxpayer to fail to report all of the

taxpayer's income which the taxpayer and the other

defendants named knew the taxpayer had during

such calendar year, and further knew it was the

duty of the taxpayer to state in the taxpayer's re-

turn for the year.

Various schemes, subterfuges and devices may be

resorted to in an attempt to evade or defeat a tax.

The one alleged in counts eleven to twenty, inclusive,

of the indictment is the act of filing or causing to be

filed false and fraudulent returns with the intent

to defeat the tax. [320]

[14-A]

It is not contended that defendants Marvin

Kobey, Albert Kogus, Harry Kogus (charged as
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Harry Rockwell) and Philip Cobert, actually filed

any of the income tax returns alleged to be false

and fraudulent in counts eleven to twenty, inclusive,

of the indictment. It is charged in each of those

counts that the four defendants just named caused

the tax return to be filed, and in that manner aided

and abetted the taxpayer in filing a false and

fraudulent income tax return. To aid and abet

means to assist and encourage in some way. Thus

to abet another in the commission of a crime implies

a consciousness of guilt in instigating or encourag-

ing or promoting or aiding the commission of the

criminal offense. [321]

[14-A-l]

Wilfulness is an essential element of the offenses

charged in counts three to twenty, inclusive, of the

indictment; and in order to justify a verdict of

guilty against any of the defendants charged in any

of those counts, the evidence must show beyond all

reasonable doubt not only that a false return was

filed, but also that the defendants charged filed or

caused the return to be filed with the knowledge

that it was false and with the wilful intent to evade

a tax as alleged. [322]

[14-B]

There is a distinction between the civil liability

of a taxpayer and the criminal liability. This is a

criminal case. The defendants are here charged with

the commission of a crime, and the fact that some

or all may or may not have settled the civil liability
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for the payment of taxes claimed to be due to the

United States is not to be considered by you in

determining the issues in this case, except as such

evidence may throw some light on the issue of in-

tent. [323]

[14-B-l]

In determining the question of whether or not

these defendants or any of them wilfully attempted

to evade payment of taxes as charged in the various

counts of the indictment and whether or not they

acted in good faith in doing or failing to do matters

and things with which they are charged in said in-

dictment, you may take into consideration the

amount which the defendants paid as income tax

on their individual incomes for the year 1948; also

whether there was any financial gain to any defend-

ant employer from any failure to withhold income

tax on the wages of employees ; also the amount of

any financial gain to the defendants, or any of them,

by the failure to withhold or pay social security

taxes. [324]

[14-C]

It is not essential to proof of the offenses charged

in counts three to twenty, inclusive, of the indictment

that the evidence establish an evasion of all the tax

charged. It is sufficient if the evidence establishes

beyond all reasonable doubt that a substantial por-

tion of a tax was wilfully attempted to be defeated

and evaded as charged. [325]

[14-D]

If you find from the evidence that there was in-
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come received and not reported as the law required,

it makes no difference insofar as the question of

liability for tax is concerned whether such income

was lawfully received or unlawfully received, since

the law makes no distinction between lawful and un-

lawful income in determining liability for income,

withholding and social security taxes. [326]

[14-E]

Section 51(d), Internal Revenue Code [26 U.S.C.

§ 51(d)], provides that: "The fact that an indi-

vidual's name is signed to a filed [tax] return shall

be prima facie evidence for all purposes that the

return was actually signed by him." Which is to

say that unless and until outweighed by evidence to

the contrary there is a presumption that a filed tax

return was in fact signed by the person whose name

appears to be signed thereto. [327]

[14-F]

Whenever the fact appears from the evidence

beyond a reasonable doubt that a defendant signed

his tax return, the jury are entitled to draw from

that fact the inference that such defendant had

knowledge of the contents of such tax return. [328]

Section 145(a) of the Internal Revenue Code [26

U.S.C. § 145(a)] provides in part that:

"Any person required [by law] to pay any
* * * tax, or required by law * * * to * * * keep

any records, or supply any information, for the

purposes of the computation, assessment, or col-

lection of any [income] tax imposed by [law],
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* # *who wilfully fails to pay such * * * tax,

keep such records, or supply such information,

at the time or times required by law * *
*'f

shall be punished as the law provides. [329]

[14-H]

The crime of wilfully attempting to evade or

defeat a tax, which is defined in § 145(b) of the

Internal Revenue Code [26 U.S.C. § 145(b)] pre-

viously read to you and is the offense charged in

counts eleven to twenty, inclusive, of the indictment,

necessarily includes the lesser offense of wilful fail-

ure to pay the tax, and the lesser offense of wilful

failure to supply information for the purposes of the

computation, assessment or collection of any income

tax imposed by law, both of which lesser offenses

are defined in § 145(a) of the Internal Eevenue

Code [26 U.S.C. § 145(a)], just read to you.

As previously stated, the law permits the jury

to find a defendant guilty of any lesser offense

which is necessarily included in the crime charged,

whenever such a course is consistent with the facts

found from the evidence and with the law as given

in the instructions of the court. [330]

[15]

[Form Cr. 15—Civ. 15] [Court's Comments

[Mathes, J.] on Evidence]

The law of the United States permits the judge

to comment to the jury on the evidence in the case.

Such comments are only expressions of the judge's

opinion as to the facts ; and the jury may disregard

them entirely, since the jurors are the sole judges

of the facts. [331]



230 Marvin Kobey et ah vs.

[16]

[Form Cr. 16—Civ. 16] [Court's Questions

[Mathes, J.] to Witnesses]

During the course of a trial, I occasionally ask

questions of a witness, in order to bring out facts

not then fully covered in the testimony. Do not as-

sume that I told any opinion on the matters to which

my questions related. Remember at all times that

you, as jurors, are at liberty to disregard all com-

ments of the Court in arriving at your own findings

as to the facts. [332]

[16-A]

[Form Cr. 16-A—Civ. 16-A] [Court's Comments]

[Mathes, J.] to Counsel]

It is the duty of the Court to admonish an at-

torney who, out of zeal for his cause, does something

which is not in keeping with the rules of evidence

or procedure.

You are to draw no inference against the side

to whom an admonition of the Court may have been

addressed during the trial of this case. [333]

[17]

[Form Cr. 17] [Punishment]

[Mathes, J.]

The punishment provided by law for the offenses

charged in the indictment is a matter exclusively

within the province of the Court, and is not to be

considered by the jury in arriving at an impartial

verdict as to the guilt or innocence of the [334]

accused.



United States of America 231

[17-A]

[Form Cr. 17-A] [Verdict—Multiple Counts]

[Mathes, J.]

As you have noted, a separate crime or offense is

charged in each count of the indictment. Each

offense and the evidence applicable thereto should

be considered separately, as though no other offense

were charged. The fact that you may find the ac-

cused guilty or not guilty of one of the offenses

charged should not influence your verdict with re-

spect to any other offense charged. [335]

[17-B]

[Form Cr. 17-C] [Consider only offense charged]

[Mathes, J.]

The defendants are not on trial for any act or

conduct not alleged in the indictment. [336]

[17-C]

[Form Cr. 17-D] [Verdict as to Accused only]

[Mathes, J.]

You are here to determine the guilt or innocence

of the accused from the evidence before you. You
are not called upon to return a verdict as to the

guilt or innocence of any other person or persons.

So if the evidence convinces you beyond a reason-

able doubt of the guilt of the accused, you should

so find even though you may believe one or more

other persons are also guilty.

On the other hand, if any reasonable doubt re-
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mains in your minds after impartial consideration

of all the evidence, you should acquit the [337] ac-

cused.

[17-D]

Each defendant must be considered by you in-

dividually and separately in regard to each and

every count of the indictment in which he is

charged, and each defendant is entitled to the

separate and independent judgment of each juror

in determining his guilt or innocence in connection

with any of the counts in the indictment. [338]

[18]

[Form Cr. 18—Civ. 18] [Verdict, Unanimous]

[Mathes, J.] [Duty to Deliberate]

The verdict must represent the considered judg-

ment of each juror. In order to return a verdict it

is necessary that each juror agree thereto. Your

verdict must be unanimous.

It is your duty, as jurors, to consult with one

another and to deliberate with a view to reaching

an agreement, if you can do so without violence to

individual judgment. Each of you must decide the

case for yourself, but do so only after an impartial

consideration of the evidence with your fellow

jurors. In the course of your deliberations, do not

hesitate to re-examine your own views and change

your opinion if convinced it is erroneous. But do

not surrender your honest conviction as to the

weight or effect of evidence solely because of the
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opinion of your fellow jurors, or for the mere pur-

pose of returning a verdict.

The attitude of jurors at the outset of their de-

liberations is important. It is seldom helpful for

a juror, upon entering the jury room, to announce

an emphatic opinion on the case or a determination

to stand for a certain verdict. When a juror does

that at the outset, individual pride may become

involved, and the juror may later hesitate to re-

cede from an announced position even when shown

it is incorrect. You are not partisans. You are

judges—judges of the facts. Your sole interest is to

ascertain the truth. You will make a worthwhile

contribution to the administration of justice if you

arrive at an impartial verdict in this case. [339]

[19]

[Form Cr. 19] [Judging the Evidence]

[Mathes, J.] [Jury's Communications to Court]

There is nothing peculiarly different in the way
a jury is to consider the proof in a criminal case

from that in which all reasonable persons treat any

question depending upon evidence presented to

them. You are expected to use your good sense;

consider the evidence for only those purposes for

which it has been admitted and give it a reasonable

and fair construction.

If the accused be proved guilty, say so. If not

proved guilty, say so. Kemember at all times that

a defendant is entitled to acquittal if any reasonable

doubt remains in your minds.

Remember also that the question before you can
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never be : Will the Government win or lose the case I

The Government always wins when justice is done,

regardless of whether the verdict be guilty or not

guilty.

If it becomes necessary during your deliberations

to communicate with the Court, you may send a

note by the bailiff. But bear in mind you are not

to reveal to the Court or any person how the jury

stands, numerically or otherwise, on the question of

the guilt or innocence of the accused, until after

you have reached an unanimous verdict. [340]

[19-A]

[Form Cir. 19-A] [Verdict—

[Mathes, J.] One of Multiple Defendants]

At any time during your deliberations you may
return into court your verdict of guilty or not

guilty with respect to any defendant as to whom
you have unanimously agreed. [341]

[20]

[Election of Foreman]

[Form Cr. 20-A] [Forms of Verdict]

[Mathes, J] [Multiple Defendants]

Upon retiring to the jury room, you will select

one of your number to act as foreman. The foreman

will preside over your deliberations and be your

spokesman in court.

Forms of verdict have been prepared for your con-

venience.

[Forms of verdict read.]
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You will take these forms to the jury room and

when you have reached unanimous agreement as to

your verdict, you will have your foreman fill in,

date and sign the form to state the verdict upon

which you agree as to each defendant, and then

return with your verdict to the court room. [342]

With respect to counts eleven to twenty, I want

to say something further. I gave you an instruction

in which I tried to amplify and clarify the matter.

It has also to do with the state of mind in part.

That instruction as I gave it to you read:

"It is not contended that defendants Marvin

Kobey, Albert Kogus, Harry Kogus (charged

as Harry Rockwell), and Philip Cobert, ac-

tually filed any of the income tax returns

alleged to be false and fraudulent in counts

eleven to twenty, inclusive, of the indictment.

It is charged in each of those counts that the

four defendants just named caused the tax re-

turn to be filed, and in that manner aided and

abetted the taxpayer in filing a false and

fraudulent income tax return. To aid and abet

means to assist and encourage in some way.

Thus to abet another in the commission of a

crime implies a consciousness of guilt in in-

stigating or encouraging or promoting or aid-

ing the commission of the criminal offense."

A person may cause someone to do an act, but if

he doesn't cause them to do the act with the requi-

site criminal intent, he would not be guilty of the

crime of causing the act to be done. These four so-



236 Marvin Kobey et al. vs.

called partners are charged in counts 11 to 20 with

causing false and fraudulent income tax returns to

be filed, not their own returns, but the return of the

taxpayer named. So in order to cause that, there

must be the highest type of aiding and abetting, that

is, a wilful encouragement or an instigation or pro-

moting or aiding of the taxpayer in the presentation

and filing of a false and fraudulent return.

[Endorsed] : Filed September 24, 1951. [343]

[Title of District Court and Cause.]

MINUTES OF THE COURT—SEPT. 25, 1951

Present: Hon. Wm. C. Mathes, District Judge.

Proceedings:

Further Proceedings as to defendants as to whom
jury is deliberating.

At 11 :20 a.m. it is ordered that bailiffs and jury

have lunch at expense of Gov't.

At 6:10 p.m. the jury comes into court and are

asked if they have agreed on a verdict and the Fore-

man replies they have. Verdicts of all of the above-

named defendants except Kobey, Albert Kogus and

Harry Kogus, and Philip Cobert, are presented

and read.

Court examines the verdicts and draws the fore-

man's attention to certain apparent discrepancies

as to certain purported verdict.

The Court having found the verdicts complete as

to the following defendants, viz., Donovan Hime-
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baugh, Joseph Weiss, Wilbert Schwartz, Louis

Blum, Marjorie Burns, and Mildred Velan, orders

said verdicts read and filed herein. (See Verdicts

Attached.)

It is ordered that bailiffs and jurors have dinner

and resume deliberation as to Defendants Kobey,

Albert Kogus, Harry Kogus, and Philip Cobert.

At 6:25 p.m. jury and bailiffs leave court room

and are ordered to have supper at expense of

Gov't.

Deft Schwartz is discharged and his bond ex-

onerated.

As to Defendants Himebaugh, Weiss, Blum,

Burns, and Velan it is ordered that the cause be

referred to Prob. Officer for investigation and re-

port and continued to Oct. 22, 1951, 1:30 p.m., for

sentence and all further proceedings.

Bail of said defendants is continued and they are

allowed to remain on present bail, and are excused

with their counsel until 8 p.m.

At 9:03 p.m. Defendants Marvin Kobey, Albert

Kogus, Harry Kogus, and Philip Cobert are present

with their attorney, Wm. B. Beirne. Walter S.

Binns and Arline Martin, Ass't U. S. Att'ys, pre-

sent for Gov't, and A. H. Bargiss, Reporter, pres-

ent ; and the jury being present.

Court asks the jury if they have agreed on ver-

dicts as to said defendants and the Foreman replies

they have, and verdicts as to Defendants Marvin

Kobey, Albert Kogus, Harry Kogus, and Philip

Cobert are presented and read, and ordered filed

herein. (See Attached Verdicts.)
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Communication from the jury is filed. The jury

is excused with the thanks of the Court, and the

jury retires from the Court Room.

As to Defendants Marvin Kobey, Albert Kogus,

Harry Kogus, and Philip Cobert it is ordered that

the cause be referred to Prob. Officer for investiga-

tion and report and continued to Oct. 22, 1951, 1 :30

p.m., for sentence, and for such further proceedings.

Counsel in five days may present motion or order

for extension of time to make motion for new trial.

Att'y Beirne asks that defendants be released on

bail pending sentence. It is ordered said defendant

are committed to custody of U. S. Marshal and

their bail exonerated.

EDMUND L. SMITH,
Clerk;

By LOUIS J. SOMERS,
Deputy Clerk. [344]

[Title of District Court and Cause.]

VERDICT
(Philip Cobert, et al.)

We, the jury in the above-entitled cause, find the

defendant, Philip Cobert, Guilty as charged in the

First Count of the indictment; and

Not Guilty as charged in the Second Count of

the indictment; and

Guilty as charged in the Third Count of the in-

dictment; and
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Guilty as charged in the Fourth Count of the

indictment; and

Guilty as charged in the Fifth Count of the in-

dictment; and [345]

Guilty as charged in the Sixth Count of the in-

dictment; and

Guilty as charged in the Seventh Count of the

indictment; and

Guilty as charged in the Eighth Count of the

indictment; and

Guilty as charged in the Ninth Count of the in-

dictment; and

Guilty as charged in the Tenth Count of the in-

dictment; and

Not Guilty as charged in the Eleventh Count of

the indictment; and

Not Guilty as charged in the Twelfth Count of

the indictment; and

Not Guilty as charged in the Thirteenth Count

of the indictment; and

Not Guilty as charged in the Fourteenth Count

of the indictment ; and

Not Guilty as charged in the Fifteenth Count of

the indictment; and

Not Guilty as charged in the Sixteenth Count of

the indictment; and

Not Guilty as charged in the Seventeenth Count

of the indictment ; and [346]

Not Guilty as charged in the Eighteenth Count of

the indictment; and

Not Guilty as charged in the Nineteenth Count of

the indictment; and
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Not Guilty as charged in the Twentieth Count of

the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT N. WEAVER,
Foreman of the Jury.

[Endorsed] : Filed September 25, 1951. [347]

[Title of District Court and Cause.]

VERDICT
(Albert Kogus, et al.)

We, the jury in the above-entitled cause, find the

defendant, Albert Kogus, Guilty as charged in the

First Count of the indictment ; and

Not Guilty as charged in the Second Count of the

indictment ; and

Guilty as charged in the Third Count of the in-

dictment; and

Guilty as charged in the Fourth County of the

indictment; and

Guilty as charged in the Fifth Count of the in-

dictment; and [348]

Guilty as charged in the Sixth Count of the In-

dictment; and

Guilty as charged in the Seventh Count of the

indictment; and

Guilty as charged in the Eighth Count of the

indictment ; and

Guilty as charged in the Ninth Count of the in-

dictment ; and
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Guilty as charged in the Tenth Count of the in-

dictment; and

Not Guilty as charged in the Eleventh Count of

the indictment; and

Not Guilty as charged in the Twelfth Count of the

indictment; and

Not Guilty as charged in the Thirteenth Count

of the indictment ; and

Not Guilty as charged in the Fourteenth Count

of the indictment ; and

Not Guilty as charged in the Fifteenth Count of

the indictment ; and

Not Guilty as charged in the Sixteenth Count of

the indictment ; and

Not Guilty as charged in the Seventeenth Count

of the indictment ; and [349]

Not Guilty as charged in the Eighteenth Count

of the indictment; and

Not Guilty as charged in the Nineteenth Count of

the indictment; and

Not Guilty as charged in the Twentieth Count of

the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT N. WEAVER,
Foreman of the Jury.

[Endorsed] : Filed September 25, 1951. [350]
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[Title of District Court and Cause.]

VERDICT
Harry Kogus (Charged as Harry Rockwell), et al.

We, the jury in the above-entitled cause, find the

defendant, Harry Kogus (charged as Harry Rock-

well), Guilty as charged in the First Count of the

indictment; and

Not Guilty as charged in the Second Count of the

indictment; and

Guilty as charged in the Third Count of the in-

dictment ; and

Guilty as charged in the Fourth Count of the

indictment; and [351]

Guilty as charged in the Fifth Count of the in-

dictment; and

Guilty as charged in the Sixth Count of the in-

dictment; and

Guilty as charged in the Seventh Count of the

indictment ; and

Guilty as charged in the Eighth Count of the

indictment ; and

Guilty as charged in the Ninth Count of the in-

dictment; and

Guilty as charged in the Tenth Count of the in-

dictment; and

Not Guilty as charged in the Eleventh Count of

the indictment; and

Not Guilty as charged in the Twelfth Count of

the indictment; and

Not Guilty as charged in the Thirteenth Count of

the indictment ; and
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Not Guilty as charged in the Fourteenth Count

of the indictment ; and

Not Guilty as charged in the Fifteenth Count of

the indictment; and

Not Guilty as charged in the Sixteenth Count of

the indictment; and [352]

Not Guilty as charged in the Seventeenth Count

of the indictment ; and

Not Guilty as charged in the Eighteenth Count

of the indictment ; and

Not Guilty as charged in the Nineteenth Count of

the indictment; and

Not Guilty as charged in the Twentieth Count of

the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT N. WEAVER,
Foreman of the Jury.

[Endorsed] : Filed September 25, 1951. [353]

[Title of District Court and Cause.]

VERDICT
(Marvin Kobey, et al.)

[As to Lesser, Included Offenses]

We, the jury in the above-entitled cause, having

found the defendant, Marvin Kobey, Not Guilty of

the offense of wilfully attempting to evade or defeat

the tax as charged in the indictment, now find the

defendant, Marvin Kobey, of
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the lesser offense of wilful failure to pay the tax,

which lesser offense is included in the offense

charged in the Third Count of the indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Fourth Count

of the indictment; and

[354] of the lesser offense

of wilful failure to pay the tax, which lesser offense

is included in the offense charged in the Fifth

Count of the indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Sixth Count

of the indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Seventh

Count of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Seventh Count of the

indictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Eighth Count

of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax
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imposed by law, which lesser offense is included in

the offense charged in the Eighth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the [355] Ninth

Count of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Ninth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Tenth Count

of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Tenth Count of the in-

dictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eleventh Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computation,

assessment or collection of the tax imposed by law,

which lesser offense is included in the offense
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charged in the Eleventh Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twelfth Count of the

indictment; and [356]

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computation,

assessment or collection of the tax imposed by law,

which lesser offense is included in the offense

charged in the Twelfth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Thirteenth Count of the

indictment ; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Thirteenth Count of the indictment
;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fourteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supp]y information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fourteenth Count of the indictment
;

and
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Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fifteenth Count of the

indictment; and

Guilty [357] of the lesser offense of wilful failure

to supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fifteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Sixteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Sixteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Seventeenth Count of the

]
indictment; and

Guilty of the lesser offense of wilful failure to

I
supply information for the purposes of computation,

assessment or collection of the tax imposed by law,

which lesser offense is included in the offense

' charged in the Seventeenth Count of the indict-

ment; and
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Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eighteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information [358] for the purposes of com-

putation, assessment or collection of the tax imposed

by law, which lesser offense is included in the

offense charged in the Eighteenth Count of the

indictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Nineteenth Count of the

indictment ; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed

by law, which lesser offense is included in the

offense charged in the Nineteenth Count of the

indictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twentieth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by
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law, which lesser offense is included in the offense

charged in the Twentieth Count of the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT K WEAVER,
Foreman of the Jury.

[Endorsed] : Filed September 25, 1951. [359]

[Title of District Court and Cause.]

VERDICT
(Philip Cobert, et al.)

[As to Lesser, Included Offenses]

We, the jury in the above-entitled cause, having

found the defendant, Philip Cobert, Not Guilty of

the offense of wilfully attempting to evade or defeat

the tax as charged in the indictment, now find the

defendant, Philip Cobert, of

the lesser offense of wilful failure to pay the tax,

which lesser offense is included in the offense

charged in the Third Count of the indictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Fourth Count

of the indictment ; and

[360] of the lesser offense

of wilful failure to pay the tax, which lesser offense

is included in the offense charged in the Fifth Count

of the indictment; and

of the lesser offense of wil-
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ful failure to pay the tax, which lesser offense is

included in the offense charged in the Sixth Count

of the indictment ; and

of the lesser offense of wilr

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Seventh

Count of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Seventh Count of the

indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Eighth Count

of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Eighth Count of the in-

dictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the [361] Ninth

Count of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in
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the offense charged in the Ninth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Tenth Count

of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Tenth Count of the in-

dictment ; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eleventh Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Eleventh Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twelfth Count of the

indictment; and [362]

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Twelfth Count of the indictment ; and

Not Guilty of the lesser offense of wilful failure
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to pay the tax, which lesser offense is included in

the offense charged in the Thirteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed

by law, which lesser offense is included in the offense

charged in the Thirteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fourteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fourteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fifteenth Count of the

indictment ; and

Guilty [363] of the lesser offense of wilful failure

to supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fifteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Sixteenth Count of the

indictment; and
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Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Sixteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Seventeenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Seventeenth Count of the indict-

ment ; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eighteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information [364] for the purposes of com-

putation, assessment or collection of the tax imposed

by law, which lesser offense is included in the

offense charged in the Eighteenth Count of the in-

dictment ; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in the

offense charged in the Nineteenth Count of the in-

dictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-
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tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Nineteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twentieth Count of the

indictment ; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Twentieth Count of the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT N. WEAVER,
Foreman of the Jury.

[Endorsed] : Filed September 25, 1951. [365]

[Title of District Court and Cause.]

VERDICT
Albert Kogus, et al.

[As to Lesser, Included Offenses]

We, the jury in the above-entitled cause, having

found the defendant, Albert Kogus, Not Guilty of

the offense of wilfully attempting to evade or defeat

the tax as charged in the indictment, now find the

defendant, Albert Kogus, of

the lesser offense of wilful failure to pay the tax,
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which lesser offense is included in the offense

charged in the Third Count of the indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Fourth Count

of the indictment; and

of [366] the lesser offense

of wilful failure to pay the tax, which lesser offense

is included in the offense charged in the Fifth

Count of the indictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Sixth Count

of the indictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Seventh

Count of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Seventh Count of the

indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Eighth Count

of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in
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the offense charged in the Eighth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the [367] Ninth

Count of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Ninth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Tenth Count

of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Tenth Count of the in-

dictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eleventh Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Eleventh Count of the indictment;

and
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Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twelfth Count of the

indictment; and [368]

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Twelfth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Thirteeenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Thirteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fourteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fourteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in
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the offense charged in the Fifteenth Count of the

indictment; and

Guilty [369] of the lesser offense of wilful failure

to supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fifteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Sixteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Sixteenth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Seventeenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Seventeenth Count of the indict-

ment; and

Not Guilty of the lesser offense of wilful failure to

pay the tax, which lesser offense is included in the

offense charged in the Eighteenth Count of the

indictment; and
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Guilty of the lesser offense of wilful failure to

supply information [370] for the purposes of com-

putation, assessment or collection of the tax im-

posed by law, which lesser offense is included in

the offense charged in the Eighteenth Count of the

indictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Nineteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Nineteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twentieth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Twentieth Count of the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT N. WEAVER,
Foreman of the Jury.

[Endorsed] : Filed September 25, 1951. [371]
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[Title of District Court and Cause.]

VERDICT
(Harry Kogus (charged as Harry Rockwell et al.)

[As to Lesser, Included Offenses]

We, the jury in the above-entitled cause, having

found the defendant, Harry Kogus (charged as

Harry Rockwell), Not Guilty of the offense of wil-

fully attempting to evade or defeat the tax as

charged in the indictment, now find the defendant,

Harry Kogus (charged as Harry Rockwell),

of the lesser offense of wilful

failure to pay the tax, which lesser offense is in-

cluded in the offense charged in the Third Count

of the indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Fourth Count

of the indictment; and

[372] of the lesser offense

of wilful failure to pay the tax, which lesser offense

is included in the offense charged in the Fifth

Count of the indictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Sixth Count

of the indictment ; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Seventh

Count of the indictment; and

of the lesser offense of wil-
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ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Seventh Count of the

indictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Eighth Count

of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Eighth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the [373] Ninth

Count of the indictment ; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax

imposed by law, which lesser offense is included in

the offense charged in the Ninth Count of the in-

dictment; and

of the lesser offense of wil-

ful failure to pay the tax, which lesser offense is

included in the offense charged in the Tenth Count

of the indictment; and

of the lesser offense of wil-

ful failure to supply information for the purposes

of computation, assessment or collection of the tax
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imposed by law, which lesser offense is included in

the offense charged in the Tenth Count of the in-

dictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eleventh Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Eleventh Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Twelfth Count of the

indictment; and [374]

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Twelfth Count of the indictment;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Thirteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense
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charged in the Thirteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fourteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Fourteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Fifteenth Count of the

indictment; and

Guilty [375] of the lesser offense of wilful failure

to supply information for the purposes of compu-

tation, assessment or collection of the tax imposed

by law, which lesser offense is included in the

offense charged in the Fifteenth Count of the in-

dictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Sixteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Sixteenth Count of the indictment;

and
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Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Seventeenth Count of

the indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Seventeenth Count of the indict-

ment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in

the offense charged in the Eighteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information [376] for the purposes of com-

putation, assessment or collection of the tax im-

posed by law, which lesser offense is included in the

offense charged in the Eighteenth Count of the

indictment; and

Not Guilty of the lesser offense of wilful failure

to pay the tax, wThich lesser offense is included in

the offense charged in the Nineteenth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Nineteenth Count of the indictment

;

and

Not Guilty of the lesser offense of wilful failure

to pay the tax, which lesser offense is included in
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the offense charged in the Twentieth Count of the

indictment; and

Guilty of the lesser offense of wilful failure to

supply information for the purposes of computa-

tion, assessment or collection of the tax imposed by

law, which lesser offense is included in the offense

charged in the Twentieth Count of the indictment.

Los Angeles, California, September 25, 1951.

/s/ ROBERT N. WEAVER,
Foreman of the Jury.

[Endorsed]: Filed September 25, 1951. [377]

United States District Court for the Southern

District of California, Central Division

No. 21815 Crim.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

MARVIN KOBEY, et al.,

Defendants.

VERDICT

We, the jury in the above-entitled cause, find the

defendant, Marvin Kobey, Guilty as charged in the

First Count of the indictment ; and

Not Guilty as charged in the Second Count of the

indictment; and

Guilty as charged in the Third Count of the in-

dictment; and
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Guilty as charged in the Fourth Count of the in-

dictment ; and

Guilty as charged in the Fifth Count of the in-

dictment; and [378]

Guilty as charged in the Sixth Count of the in-

dictment; and

Guilty as charged in the Seventh Count of the

indictment; and

Guilty as charged in the Eighth Count of the in-

dictment; and

Guilty as charged in the Ninth Count of the in-

dictment; and

Guilty as charged in the Tenth Count of the in-

dictment ; and

Not Guilty as charged in the Eleventh Count of

the indictment; and

Not Guilty as charged in the Twelfth Count of

the indictment ; and

Not Guilty as charged in the Thirteenth Count

of the indictment ; and

Not Guilty as charged in the Fourteenth Count

of the indictment ; and

Not Guilty as charged in the Fifteenth Count of

the indictment; and

Not Guilty as charged in the Sixteenth Count of

the indictment ; and

Not Guilty as charged in the Seventeenth Count

of the indictment ; and [379]

Not Guilty as charged in the Eighteenth Count

of the indictment ; and

Not Guilty as charged in the Nineteenth Count of

the indictment; and
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Not Guilty as charged in the Twentieth Count of

the indictment.

Los Angeles, California, September 25, 1951.

/s/ KOBERT N. WEAVER,
Foreman of the Jury.

[Endorsed]: Filed September 25, 1951. [380]

[Title of District Court and Cause.]

MOTION OF PHILIP COBERT IN ARREST
OF JUDGMENTS

The defendant Philip Cobert moves the court to

arrest judgments for the following reason:

1. The indictment does not, nor does any Count

thereof, state facts sufficient to constitute an of-

fense against the United States.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed]: Filed September 28, 1951. [382]



268 Marvin Kobey et ah vs.

[Title of District Court and Cause.]

MOTION OF MARVIN KOBEY IN ARREST
OP JUDGMENTS

The defendant Marvin Kobey moves the court to

arrest judgments for the following reason:

1. The indictment does not, nor does any Count

thereof, state facts sufficient to constitute an of-

fense against the United States.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [384]

[Title of District Court and Cause.]

MOTION OF ALBERT KOOUS IN ARREST
OF JUDGMENTS

The defendant Albert Kogus moves the court to

arrest judgments for the following reason:

1. The indictment does not, nor does any Count

thereof, state facts sufficient to constitute an of-

fense against the United States.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed]: Filed September 28, 1951. [386]
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[Title of District Court and Cause.]

MOTION OF HARRY KOGUS (CHARGED IN
THE INDICTMENT AS HARRY ROCK-
WELL) IN ARREST OP JUDGMENTS

The defendant Harry Kogus (charged in the in-

dictment as Harry Rockwell) moves the court to

arrest judgments for the following reason:

1. The indictment does not, nor does any Count

thereof, state facts sufficient to constitute an of-

fense against the United States.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [388]

[Title of District Court and Cause.]

MOTION OF DEFENDANT PHILIP COBERT
FOR NEW TRIAL

The defendant Philip Cobert moves the court to

grant him a new trial for the following reasons

:

1. The court erred in denying defendant's mo-

tion for acquittal made at the conclusion of the

evidence.

2. Each verdict is contrary to the weight of the

evidence.
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3. None of the verdicts is supported by sub-

stantial evidence.

4. The court erred in denying the defendant's

motion to strike the testimony given by the witness

Vernon Gaston.

5. The court erred in charging the jury and in

refusing to charge the jury as requested.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [390]

[Title of District Court and Cause.]

MOTION OF DEFENDANT MARVIN KOBEY
FOR NEW TRIAL

The defendant Marvin Kobey moves the court to

grant him a new trial for the following reasons

:

1. The court erred in denying defendant's mo-

tion for acquittal made at the conclusion of the

evidence.

2. Each verdict is contrary to the weight of the

evidence.

3. None of the verdicts is supported by sub-

stantial evidence.

4. The court erred in denying the defendant's
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motion to strike the testimony given by the witness

Vernon Gaston.

5. The court erred in charging the jury and in

refusing to charge the jury as requested.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [392]

[Title of District Court and Cause.]

MOTION OF DEFENDANT ALBERT KOGUS
FOR NEW TRIAL

The defendant Albert Kogus moves the court to

grant him a new trial for the following reasons

:

1. The court erred in denying defendant's mo-

tion for acquittal made at the conclusion of the

evidence.

2. Each verdict is contrary to the weight of the

evidence.

3. None of the verdicts is supported by sub-

stantial evidence.

4. The court erred in denying the defendant's

motion to strike the testimony given by the witness

Vernon Gaston.
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5. The court erred in charging the jury and in

refusing to charge the jury as requested.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [394]

[Title of District Court and Cause.]

MOTION OF DEFENDANT HARRY KOGIIS
(CHARGED IN THE INDICTMENT AS
HARRY ROCKWELL) FOR NEW TRIAL

The defendant Harry Kogus (charged in the in-

dictment as Harry Rockwell) moves the court to

grant him a new trial for the following reasons

:

1. The court erred in denying defendant's mo-

tion for acquittal made at the conclusion of the

evidence.

2. Each verdict is contrary to the weight of the

evidence.

3. None of the verdicts is supported by sub-

stantial evidence.

4. The court erred in denying the defendant's

motion to strike the testimony given by the witness

Vernon Gaston.
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5. The court erred in charging the jury and in

refusing to charge the jury as requested.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Piled September 28, 1951. [396]

[Title of District Court and Cause.]

RENEWAL OF MOTION FOR JUDGMENT
OF ACQUITTAL

The defendant Philip Cobert after discharge of

the jury herein, hereby renews his motion for

judgment of acquittal of each and all of the of-

fenses contained in the indictment against said

defendant upon the ground that the evidence was

insufficient to sustain a conviction of said defend-

ant of said offenses or any of said offenses charged

against said defendant in said indictment.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [398]
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[Title of District Court and Cause.]

RENEWAL OF MOTION FOR JUDGMENT
OF ACQUITTAL

The defendant Marvin Kobey after discharge of

the jury herein, hereby renews his motion for

judgment of acquittal of each and all of the of-

fenses contained in the indictment against said

defendant upon the ground that the evidence was

insufficient to sustain a conviction of said defend-

ant of said offenses or any of said offenses charged

against said defendant in said indictment.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [400]

[Title of District Court and Cause.]

RENEWAL OF MOTION FOR JUDGMENT
OF ACQUITTAL

The defendant Albert Kogus after discharge of

the jury herein, hereby renews his motion for judg-

ment of acquittal of each and all of the offenses

contained in the indictment against said defendant

upon the ground that the evidence was insufficient

to sustain a conviction of said defendant of said
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ofenses or any of said offenses charged against

said defendant in said indictment.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [402]

[Title of District Court and Cause.]

RENEWAL OF MOTION FOR JUDGMENT
OF ACQUITTAL

The defendant Harry Kogus (charged in the

indictment as Harry Rockwell) after discharge of

the jury herein, hereby renews his motion for

judgment of acquittal of each and all of the of-

fenses contained in the indictment against said

defendant upon the ground that the evidence was

insufficient to sustain a conviction of said defend-

ant of said offenses or any of said offenses charged

against said defendant in said indictment.

/s/ WILLIAM B. BEIRNE,

/s/ DAVID H. CANNON,
Attorneys for Defendant.

Receipt of copy acknowledged.

[Endorsed] : Filed September 28, 1951. [404]
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[Title of District Court and Cause.]

MINUTES OP THE COURT—OCT. 19, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

For hearing (1) renewed motions of defendants

Marvin Kobey, Albert Kogus, Harry Kogus charged

as Harry Rockwell, and Philip Cobert for judg-

ments of acquittal
; (2) motions of defendants Mar-

vin Kobey, Albert Kogus, Harry Kogus charged as

Harry Rockwell, and Philip Cobert for a new trial

;

and (3) motions of defendants Marvin Kobey, Al-

bert Kogus, Harry Kogus charged as Harry Rock-

well, and Philip Cobert in arrest of judgment;

And, for sentence of each of the said four de-

fendants on counts 1, and 3 to 20, inch

At request of Attorney Cannon, and the personal

request of the said defendants the said motions are

presented at this time, submitted, and ordered

denied.

Each of the said four defendants makes a state-

ment in his own behalf.

Court now pronounces judgment upon each of the

said four defendants as follows

:

It Is Adjudged that defendant has been convicted

upon his plea of not guilty and a verdict of guilty

of the offenses of conspiring to defraud the United

States of America as charged in count one, and of

wilfully failing to collect and account for with-

holding tax as charged in counts Three to Ten, in-
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elusive, and of the lesser offenses of wilful failure

to supply information for the computation, assess-

ment and collection of the tax and wilful failure

to pay the tax, which lesser offenses are included

in the offenses charged in Counts Eleven to Twenty

inclusive of the indictment; and the Court having

asked the defendant whether he has anything to say

why judgment should not be pronounced, and no

sufficient cause to the contrary being shown or

appearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or

his authorized representative for imprisonment for

a period of five years, and pay to the United States

of America a fine of $10,000 for the offense charged

in Count One of the indictment; and that the de-

fendant be further imprisoned for a like period of

five years and pay a further fine of $10,000 for

the offense charged in each of Counts Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the in-

dictment; and that the defendant be further im-

prisoned until said fines aggregating $90,000 are

paid or he is otherwise discharged as provided by

law.

It Is Further Adjudged that the periods of im-

prisonment imposed under Counts One, Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the in-

dictment shall commence and run concurrently.

It Is Further Adjudged as to the lesser offenses

of wilful failure to supply information and wilful

failure to pay the tax, which lesser offenses are in-

cluded in the offenses charged in Counts Eleven to
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Twenty, both inclusive, of the indictment, that im-

position of sentence be suspended and that [441]

the defendant be placed on probation for the period

of five years commencing upon his release from

custody following execution of the concurrent sen-

tences imposed under Counts One, Three, Four,

Five, Six, Seven, Eight, Nine and Ten ; and that the

conditions of probation be fixed as follows

:

During the probationary period the defendant

shall (1) pay to the United States of America a

fine of $10,000 under each of counts Eleven to

Twenty, both inclusive—total fines of $100,000—in

addition to the fines aggregating $90,000 heretofore

imposed under Counts One, Three, Four, Five, Six,

Seven, Eight, Nine and Ten of the indictment, such

fines to be paid at such times and in such install-

ments as the Probation Officer of this Court shall

direct; (2) obey all laws applicable to his conduct,

wherever he may be ; and (3) comply with all rules

which the Probation Officer of this Court shall pre-

scribe for the guidance of his personal conduct.

It is Further Adjudged that the probationary

periods and the conditions of probation shall be the

same as to Counts Eleven to Twenty, both inclusive,

of the indictment; that the probationary periods

as to Counts Eleven to Twenty, both inclusive, shall

commence and run concurrently; that except as to

the fines imposed, compliance with the conditions of

probation as to Count Eleven shall also constitute

compliance with the conditions of probation as to

Counts Twelve to Twenty, both inclusive; and that

a violation of any of the conditions of probation
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as to Count Eleven shall likewise constitute a vio-

lation of the conditions of probation as to Counts

Twelve to Twenty, both inclusive.

It Is Further Adjudged upon motion of the de-

fendant that the concurrent five-year sentences im-

posed under Counts One, Three, Four, Five, Six,

Seven, Eight, Nine and Ten of the indictment shall

commence this day and shall run concurrently with

any State Court sentence heretofore or hereafter

imposed upon the defendant during the periods of

imprisonment herein fixed.

It Is Further Adjudged in accordance with the

verdict of the jury that the defendant be dis-

charged with respect to the offense charged in

Count Two of the indictment.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

EDMUND L. SMITH,
Clerk.

By /&/ LOUIS J. SOMERS,
Deputy Clerk. [442]
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United States District Court for the Southern

District of California, Central Division

No. 21815-Cr. Indictment

[20 Counts—Counts 1 and 2, 18 U.S.C. § 88, Con-

spiracy; Counts 3 to 10, inclusive, 26 U.S.C.

§ 2707(c) failure to collect and account for

withholding tax; Counts 11 to 20, inclusive, 26

U.S.C. § 145(b) wilful failure to supply infor-

mation and wilful failure to pay the tax.]

UNITED STATES OF AMERICA,

vs.

PHILIP COBERT.

JUDGMENT AND COMMITMENT AND
PROBATIONARY ORDER

On this 19th day of October, 1951, came the at-

torney for the government and the defendant ap-

peared in person and with his attorney, David H.

Cannon, Esquire.

It Is Adjudged that the defendant has been con-

victed upon his plea of not guilty and a verdict of

guilty of the offenses of conspiring to defraud the

United States of America as charged in Count One,

and of wilfully failing to collect and account for

withholding tax as charged in Counts Three to Ten,

inclusive, and of the lesser offenses of wilful failure

to supply information for the computation, assess-

ment and collection of the tax and wilful failure to

pay the tax, which lesser offenses are included in
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the offenses charged in Counts Eleven to Twenty,

inclusive, of the indictment; and the court having

asked the defendant whether he has anything to say

why judgment should not be pronounced, and no

sufficient cause to the contrary being shown or ap-

pearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or

his authorized representative for imprisonment for

a period of five years, and pay to the United States

of America a fine of $10,000 for the offense charged

in Count One of the indictment; and that the de-

fendant be further imprisoned for a like period of

five years and pay a further fine of $10,000 for the

offense charged in each of Counts Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the in-

dictment; and that the defendant be further im-

prisoned until said fines aggregating $90,000 are

paid or he is otherwise discharged as provided by

law.

It Is Further Adjudged that the periods of im-

prisonment imposed under Counts One, Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the indict-

ment shall commence and run concurrently.

It Is Further Adjudged as to the lesser offenses

of wilful failure to supply information and wilful

failure to pay the tax, which lesser offenses are in-

cluded in the offenses charged in Counts Eleven

to Twenty, both inclusive, of the indictment, that

imposition of sentence be suspended and that the
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defendant be placed on probation for the period of

five years commencing upon his release from cus-

tody following execution of the concurrent sentences

imposed under Counts, One, Three, Pour, Five, Six,

Seven, Eight, Nine and Ten ; and that the conditions

of probation be fixed as follows : During the proba-

tionary period the defendant shall (1) pay to the

United States of America a fine of $10,000 under

each of Counts Eleven to Twenty, both inclusive

—

total fines of $100,000—in [443] addition to the

fines aggregating $90,000 heretofore imposed under

Counts One, Three, Four, Five, Six, Seven, Eight,

Nine and Ten of the indictment, such fines to be

paid at such times and in such installments as the

Probation Officer of this Court shall direct; (2)

obey all laws applicable to his conduct, wherever he

may be; and (3) comply with all rules which the

Probation Officer of this Court shall prescribe for

the guidance of his personal conduct.

It Is Further Adjudged that the probationary

periods and the conditions of probation shall be the

same as to Counts Eleven to Twenty, both inclusive,

of the indictment ; that the probationary periods as

to Counts Eleven to Twenty, both inclusive, shall

commence and run concurrently; that except as to

the fines imposed, compliance with the conditions

of probation as to Count Eleven shall also con-

stitute compliance with the conditions of probation

as to Counts Twelve to Twenty, both inclusive ; and

that a violation of any of the conditions of proba-

tion as to Count Eleven shall likewise constitute a
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violation of the conditions of probation as to Counts

Twelve to Twenty, both inclusive.

It Is Further Adjudged upon motion of the de-

fendant that the concurrent five-year sentences im-

posed under Counts One, Three, Four, Five, Six,

Seven, Eight, Nine and Ten of the indictment shall

commence this day and shall run concurrently with

any state court sentence heretofore or hereafter im-

posed upon the defendant during the periods of im-

prisonment herein fixed.

It Is Further Adjudged in accordance with the

verdict of the jury that the defendant be discharged

with respect to the offense charged in Count Two of

the indictment.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

Filed October 19, 1951.

/s/ WM. C. MATHES,
United States District Judge.

EDMUND L. SMITH,
Clerk.

By /a/ LOUIS J. SOMERS,
Deputy Clerk. [444]
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United States District Court for the Southern

District of California, Central Division

No. 21815—Cr. Indictment

[20 Counts—Counts 1 and 2, 18 U.S.C. §88, Con-

spiracy; Counts 3 to 10, inclusive, 26 U.S.C.

§2707 (c), failure to collect and account for

withholding tax; Counts 11 to 20, inclusive,

26 U.S.C. §145 (b), wilful failure to supply

information and wilful failure to pay the tax.]

UNITED STATES OP AMERICA,

vs.

MARVIN KOBEY

JUDGMENT AND COMMITMENT AND
PROBATIONARY ORDER

On this 19th day of October, 1951, came the attor-

ney for the government and the defendant appeared

in person and with his attorney David H. Cannon,

Esquire.

It Is Adjudged that the defendant has been con-

victed upon his plea of not guilty and a verdict of

guilty of the offenses of conspiring to defraud the

United States of America as charged in Count One,

and of willfully failing to collect and account for

withholding tax as charged in Counts Three to Ten

inclusive, and of the lesser offenses of willful failure

to supply information for the computation, assess-

ment and collection of the tax and willful failure to

pay the tax, which lesser offenses are included in the

offenses charged in Counts Eleven to Twenty in-
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elusive of the indictment; and the court having

asked the defendant whether he has anything to say-

why judgment should not be pronounced, and no

sufficient cause to the contrary being shown or ap-

pearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or

his authorized representative for imprisonment for

a period of five years, and pay to the United States

of America a fine of $10,000 for the offense charged

in Count One of the indictment; and that the de-

fendant be further imprisoned for a like period of

five years and pay a further fine of $10,000 for the

offense charged in each of Counts Three, Pour, Five,

Six, Seven, Eight, Nine and Ten of the indictment;

and that the defendant be further imprisoned until

said fines aggregating $90,000 are paid or he is

otherwise discharged as provided by law.

It Is Further Adjudged that the periods of im-

prisonment imposed under Counts One, Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the in-

dictment shall commence and run concurrently.

It Is Further Adjudged as to the lesser offenses

of willful failure to supply information and willful

failure to pay the tax, which lesser offenses are in-

cluded in the offenses charged in Counts Eleven to

Twenty, both inclusive, of the indictment, that im-

position of sentence be suspended and that the de-

fendant be placed on probation for the period of

five years commencing upon his release from custody
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following execution of the concurrent sentences im-

posed under Counts One, Three, Pour, Five, Six,

Seven, Eight, Nine and Ten ; and that the conditions

of probation be fixed as follows: during the pro-

bationary period the defendant shall (1) pay to the

United States of America a fine of $10,000 under

each of counts Eleven to Twenty, both inclusive

—

total fines of $100,000—in [445] addition to the

fines aggregating $90,000 heretofore imposed under

Counts One, Three, Pour, Five, Six, Seven, Eight,

Nine and Ten of the indictment, such fines to be

paid at such times and in such installments as the

Probation Officer of this Court shall direct; (2)

obey all laws applicable to his conduct, wherever

he may be; and (3) comply with all rules which

the Probation Officer of this Court shall prescribe

for the guidance of his personal conduct.

It Is Further Adjudged that the probationary

periods and the conditions of probation shall be

the same as to Counts Eleven to Twenty, both in-

clusive, of the indictment; that the probationary

periods as to Counts Eleven to Twenty, both inclu-

sive, shall commence and run concurrently; that

except as to the fines imposed, compliance with the

conditions of probation as to Count Eleven shall

also constitute compliance with the conditions of

probation as to Counts Twelve to Twenty, both

inclusive; and that a violation of any of the con-

ditions of probation as to Count Eleven shall like-

wise constitute a violation of the conditions of

probation as to Counts Twelve to Twenty, both

inclusive.
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It Is Further Adjudged upon motion of the

defendant that the concurrent five-year sentences

imposed under Counts One, Three, Pour, Five, Six,

Seven, Eight, Mne and Ten of the indictment shall

commence this day and shall run concurrently with

any state court sentence heretofore or hereafter

imposed upon the defendant during the periods of

imprisonment herein fixed.

It Is Further Adjudged in accordance with the

verdict of the jury that the defendant be dis-

charged with respect to the offense charged in

Count Two of the indictment.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

Filed October 19, 1951.

/s/ WM. C. MATHES,
United States District Judge.

EDMUND L. SMITH,
Clerk.

By /s/ LOUIS J. SOMERS,
Deputy Clerk [446]
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United States District Court for the Southern

District of California, Central Division

No. 21815-Cr.—Indictment

[20 Counts—Counts 1 and 2, 18 U.S.C. §88, Con-

spiracy; Counts 3 to 10, inclusive, 26 U.S.C.

§2707 (c), failure to collect and account for

withholding tax; Counts 11 to 20, inclusive,

26 U.S.C. §145 (b), wilful failure to supply

information and wilful failure to pay the tax.]

UNITED STATES OF AMERICA

vs.

HARRY KOGUS, Charged as Harry Rockwell.

JUDGMENT AND COMMITMENT AND
PROBATIONARY ORDER

On this 19th day of October, 1951, came the

attorney for the government and the defendant

appeared in person and with his attorney, David

H. Cannon, Esquire.

It Is Adjudged that the defendant has been con-

victed upon his plea of not guilty and a verdict of

guilty of the offenses of conspiring to defraud the

United States of America as charged in Count One,

and of wilfully failing to collect and account for

withholding tax as charged in Counts Three to Ten,

inclusive, and of the lesser offenses of wilful fail-

ure to supply information for the computation,

assessment and collection of the tax and wilful

failure to pay the tax, which lesser offenses are
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included in the offenses charged in Counts Eleven

to Twenty, inclusive, of the indictment; and the

Court having asked the defendant whether he has

anything to say why judgment should not be pro-

nounced, and no sufficient cause to the contrary

being shown or appearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or

his authorized representative for imprisonment for

a period of five years, and pay to the United States

of America a fine of $10,000 for the offense charged

in Count One of the indictment; and that the de-

fendant be further imprisoned for a like period of

five years and pay a further fine of $10,000 for the

offense charged in each of Counts Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the in-

dictment; and that the defendant be further im-

prisoned until said fines aggregating $90,000 are

paid or he is otherwise discharged as provided by

law.

It Is Further Adjudged that the periods of im-

prisonment imposed under Counts One, Three,

Four, Five, Six, Seven, Eight, Nine and Ten of

the indictment shall commence and run concur-

rently.

It Is Further Adjudged as to the lesser offenses

of wilful failure to supply information and wilful

failure to pay the tax, which lesser offenses are

included in the offenses charged in Counts Eleven

to Twenty, both inclusive, of the indictment, that
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imposition of sentence be suspended and that the

defendant be placed on probation for the period

of five years commencing upon his release from

custody following execution of the concurrent sen-

tences imposed under Counts One, Three, Four,

Five, Six, Seven, Eight, Nine and Ten; and that

the conditions of probation be fixed as follows:

During the probationary period the defendant shall

(1) pay to the United States of America a fine of

$10,000 under each of Counts Eleven to Twenty,

both inclusive—total fines of $100,000—in [447]

addition to the fines aggregating $90,000 heretofore

imposed under Counts One, Three, Four, Five, Six,

Seven, Eight, Nine and Ten of the indictment, such

fines to be paid at such times and in such install-

ments as the Probation Officer of this Court shall

direct; (2) obey all laws applicable to his conduct,

wherever he may be ; and (3) comply with all rules

which the Probation Officer of this Court shall pre-

scribe for the guidance of his personal conduct.

It Is Further adjudged that the probationary

periods and the conditions of probation shall be the

same as to Counts Eleven to Twenty, both inclusive,

of the indictment ; that the probationary periods as

to Counts Eleven to Twenty, both inclusive, shall

commence and run concurrently; that except as to

the fines imposed, compliance with the conditions

of probation as to Count Eleven shall also consti-

tute compliance with the conditions of probation

as to Counts Twelve to Twenty, both inclusive ; and

that a violation of any of the conditions of proba-

tion as to Count Eleven shall likewise constitute a
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violation of the conditions of probation as to Counts

Twelve to Twenty, both inclusive.

It Is Further Adjudged upon motion of the

defendant that the concurrent five-year sentences

imposed under Counts One, Three, Four, Five, Six,

Seven, Eight, Mne and Ten of the indictment shall

commence this day and shall run concurrently with

any state court sentence heretofore or hereafter

imposed upon the defendant during the periods of

imprisonment herein fixed.

It Is Further Adjudged in accordance with the

verdict of the jury that the defendant be dis-

charged with respect to the offense charged in

Count Two of the indictment.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

Filed October 19, 1951.

/s/ WM. C. MATHES,
United States District Judge.

EDMUND L. SMITH,
Clerk.

By /s/ LOUIS J. SOMERS,
Deputy Clerk. [448]
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United States District Court for the Southern

District of California, Central Division

No. 21815-Cr.—Indictment

[20 Counts—Counts 1 and 2, 18 U.S.C. §88, Con-

spiracy; Counts 3 to 10, inclusive, 26 U.S.C.

§2707 (c), failure to collect and account for

withholding tax; Counts 11 to 20, inclusive,

26 U.S.C. §145 (b), wilful failure to supply

information and wilful failure to pay the tax.]

UNITED STATES OF AMERICA

vs.

ALBERT KOGUS.

JUDGMENT AND COMMITMENT AND
PROBATIONARY ORDER

On this 19th day of October, 1951, came the

attorney for the government and the defendant

appeared in person and with his attorney, David

H. Cannon, Esquire.

It Is Adjudged that the defendant has been con-

victed upon his plea of not guilty and a verdict of

guilty of the offenses of conspiring to defraud the

United States of America as charged in Count One,

and of wilfully failing to collect and account for

withholding tax as charged in Counts Three to Ten,

inclusive, and of the lesser offenses of wilful fail-

ure to supply information for the computation,

assessment and collection of the tax and wilful

failure to pay the tax, which lesser offenses are

included in the offenses charged in Counts Eleven
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to Twenty, inclusive, of the indictment; and the

Court having asked the defendant whether he has

anything to say why judgment should not be pro-

nounced, and no sufficient cause to the contrary

being shown or appearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or

his authorized representative for imprisonment for

a period of five years, and pay to the United States

of America a fine of $10,000 for the offense charged

in Count One of the indictment; and that the de-

fendant be further imprisoned for a like period of

five years and pay a further fine of $10,000 for the

offense charged in each of Counts Three, Four,

Five, Six, Seven, Eight, Nine and Ten of the

indictment; and that the defendant be further im-

prisoned until said fines aggregating $90,000 are

paid or he is otherwise discharged as provided by

law.

It Is Further Adjudged that the periods of im-

prisonment imposed under Counts One, Three,

Four, Five, Six, Seven, Eight, Nine and Ten of

the indictment shall commence and run concur-

rently.

It Is Further Adjudged as to the lesser offenses

of wilwul failure to supply information and wilful

failure to pay the tax, which lesser offenses are

included in the offenses charged in Counts Eleven

to Twenty, both inclusive, of the indictment, that

imposition of sentence be suspended and that the
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defendant be placed on probation for the period

of five years commencing upon his release from

custody following execution of the concurrent sen-

tences imposed under Counts One, Three, Four,

Five, Six, Seven, Eight, Nine and Ten; and that

the conditions of probation be fixed as follows:

During the probationary period the defendant shall

(1) pay to the United States of America a fine

of $10,000 under each of Counts Eleven to Twenty,

both inclusive—total fines of $100,000—in [449]

addition to the fines aggregating $90,000 heretofore

imposed under Counts One, Three, Four, Five, Six,

Seven, Eight, Nine and Ten of the indictment, such

fines to be paid at such times and in such install-

ments as the Probation Officer of this Court shall

direct; (2) obey all laws applicable to his conduct,

wherever he may be ; and (3) comply with all rules

which the Probation Officer of this Court shall pre-

scribe for the guidance of his personal conduct.

It Is Further Adjudged that the probationary

periods and the conditions of probation shall be

the same as to Counts Eleven to Twenty, both in-

clusive, of the indictment; that the probationary

periods as to Counts Eleven to Twenty, both inclu-

sive, shall commence and run concurrently; that

except as to the fines imposed, compliance with the

conditions of probation as to Count Eleven shall

also constitute compliance with the conditions of

probation as to Counts Twelve to Twenty, both in-

clusive; and that a violation of any of the condi-

tions of probation as to Count Eleven shall likewise
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constitute a violation of the conditions of probation

as to Counts Twelve to Twenty, both inclusive.

It Is Further Adjudged upon motion of the

defendant that the concurrent five-year sentences

imposed under Counts One, Three, Pour, Five, Six,

Seven, Eight, Nine and Ten of the indictment shall

commence this day and shall run concurrently with

any state court sentence heretofore or hereafter

imposed upon the defendant during the periods of

imprisonment herein fixed.

It Is Further Adjudged in accordance with the

verdict of the jury that the defendant be dis-

charged with respect to the offense charged in

Count Two of the indictment.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

Filed October 19, 1951.

/«/ WM. C. MATHES,
United States District Judge.

EDMUND L. SMITH,
Clerk.

By /s/ LOUIS J. SOMERS,
Deputy Clerk. [450]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Names and addresses of appellants:

Marvin Kobey, 4427 East 55th Street, May-

wood, California;

Albert Kogus, 1624 South Beverly Drive,

Los Angeles, California;

Harry Kogus, 8435 East Woodlawn, San

Gabriel, California;

Philip Cobert, 313 South Clark Drive, Bev-

erly Hills, California.

Names and addresses of appellants' attorneys:

David H. Cannon, 650 South Spring Street,

Los Angeles 14, California;

William B. Beirne, 408 South Spring Street,

Los Angeles 13, California. [451]

Offense

:

U.S.C., Title 18, Sec. 88 (1946 Ed.), and Sec. 371;

U.S.C., Title 26, Sees. 145 (b) and 2707 (c)—Con-

spiracy to defraud, and commit offense against

United States ; income tax evasion in twenty counts.

Concise statement of judgment or order and date

thereof and sentence imposed:

October 19, 1951—Each appellant was discharged

under Count Two upon which he had been found

not guilty by a jury and wTas each sentenced on

each of the other counts as follows:

Count One: Five years imprisonment and

$10,000.00 fine.

Counts Three to Ten, both inclusive: Five
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years imprisonment plus $10,000.00 fine on

each count. Terms of imprisonment to run

concurrently and the defendants to be impris-

oned until the fines are paid or are otherwise

discharged by law.

Counts Eleven to Twenty, both inclusive:

The imposition of sentence was suspended for

a period of five years, during which period of

five years each defendant was placed on pro-

bation and assessed a fine of $10,000.00 on each

count. The terms of probation to run concur-

rently with the probation period imposed under

Count Eleven.

Name of institution where now confined:

Los Angeles County Jail.

We, the above-named appellants, hereby appeal

to the United States Court of Appeals for the

Ninth Circuit from the [452] above-stated judg-

ments.

Dated October 26, 1951.

/s/ MARVIN KOBEY,
/s/ ALBERT KOGUS,
/s/ HARRY KOGUS,
/s/ PHILIP H. COBERT,

Appellants.

/s/ DAVID H. CANNON,
/s/ WILLIAM B. BEIRNE,

Attorneys for Appellants.

Receipt of Copy acknowledged.

[Endorsed] : Piled October 29, 1951. [453]
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[Title of District Court and Cause.]

MINUTES OP THE COURT—NOV. 26, 1951

Present : The Honorable Wm. C. Mathes,

District Judge.

Proceedings

:

Hearing application of Harry Kogus and Albert

Kogus for Modification of Judgment. Application

is considered.

It Is Ordered that Application for Modification

of Judgment is denied and clerk will notify de-

fendants.

EDMUND L. SMITH,
Clerk. [465]

[Title of District Court and Cause.]

STATEMENT OP DOCKET ENTRIES

1. Indictment for violation Title 26, 145 (b) and

2702 (c), Income Tax Evasion; and 18-88 and 371,

Conspiracy. Filed June 12, 1951.

2. Arraignment June 25, 1951.

3. Plea to indictment: Not guilty each of the 20

counts. July 2, 1951.

4. Motion to withdraw plea of guilty denied.

,19

5. Trial by jury: 20 days of trial, beginning

August 6, 1951.
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6. Verdict or finding of guilt: Guilty in all

counts, except Count 2. September 25, 1951.

7. Judgment (with terms of sentence) 1 or order:

Entered October 19, 1951.

8. Notice of appeal filed October 29, 1951.

Dated October 29, 1951.

Attest

:

EDMUND L. SMITH,
Clerk.

By MAXINE LEWIS,
Deputy Clerk. [455]

[Title of District Court and Cause.]

STIPULATION FOR EXTENSION OF TIME
FOR FILING AND DOCKETING RECORD
ON APPEAL

It Is Hereby Stipulated and agreed between the

parties hereto that subject to court approval the

Sentence: (Same Sentence as to Each Defend-
ant.)

5 yrs. pen. and fine $10,000 and std. committed,
Count 1;

5 yrs. pen. and fine $10,000, each Counts 3, 4, 5,

6, 7, 8, 9, 10, and stand committed, etc., with im-
prisonment concurr. and concurr. with imprison-
ment on Count 1;

Impos. sent, suspended each Counts 11 through
20, inclusive, on probation, 5 yrs. each said counts,

to begin after service sentence Count 1, on the con-

dition pay a fine on each said counts in the amt. of

$10,000 (Counts 11 to 20, incl.).

(Total fines $190,000.00 for Each defendant.)
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appellants, Marvin Kobey, Albert Kogus, Harry

Kogus and Philip Cobert, may have to and includ-

ing February 1, 1952, within which to file the

record on appeal herein and within which to docket

said appeal in the United States Circuit Court of

Appeals for the Ninth Circuit ; that the reasons for

signing this stipulation and for the appellants' re-

quest for the extension of time for filing said record

on appeal and docketing said appeal are:

1. That the typewritten record of the trial of

said action embraces more than 1,500 pages, exclu-

sive of the trial court's charge to the jury and the

examination of prospective trial jurors on voir dire

and the conferences between the judge who pre-

sided at the trial and the attorneys for the appel-

lants at [468] the trial.

2. That although orders have been placed with

the court reporters for the transcript of the trial

court's charge to the jury and the examination of

prospective trial jurors on voir dire and the con-

ferences between the judge who presided at the

trial and the attorneys for the appellants at the

trial, such transcripts have not yet been completed

and cannot be finished according to the estimates
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now furnished by the court reporters earlier than

two weeks from the date hereof.

3. That the attorneys for the appellants Marvin

Kobey and Philip Cobert on said appeal are differ-

ent than the attorneys for the appellants Albert

Kogus and Harry Kogus on said appeal; that

David H. Cannon, one of the attorneys of record

in the trial of said action, became ill after the trial

had been in progress only a few days and it was

necessary for him to undergo major surgery, from

the effects of which major surgery he has not yet

fully recovered and for that reason has been un-

able to give to the attorneys who are engaged in

the preparation of the record on appeal the time

which in the normal course of events would have

been necessary to complete the record on appeal

within forty days from the date of the filing of the

Notice of Appeal, to wit: October 25, 1951.

4. That the extension of time herein requested

is in the opinion of the undersigned attorneys a

reasonably necessary time to enable the appellants

and their counsel to complete the preparation of

the record on appeal and to docket the appeal in

the [469] appellate court.

Dated November . . . . , 1951.

MINSKY & GARBER,

By /s/ ALBERT C. GARBER,
Attorneys for Defendants and Appellants, Albert

Kogus and Harry Kogus;
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/&/ DAVID H. CANNON,
Attorney for Defendants and Appellants, Marvin

Kobey and Philip Cobert.

ERNEST A. TOLIN,
United States Attorney;

WALTER S. BINNS,
Assistant United States

Attorney

;

ARLINE MARTIN,
Assistant United States

Attorney,

By /s/ ARLINE MARTIN,
Attorneys for Plaintiff and

Respondent.

ORDER

Upon reading and filing the foregoing stipulation

and good cause appearing, upon application of the

attorneys for the appellants,

It Is Ordered that the time be and is hereby

extended to February 1, 1952, for the filing of the

record on appeal and the docketing of said appeal

in the United States Court of Appeals for the Ninth

Circuit.

Dated November 30, 1951.

/s/ WM. C. MATHES,
Judge.

[Endorsed] : Filed November 30, 1951. [470]
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[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT
OF RECORD

To Edmund L. Smith, Clerk of the United States

District Court, and Walter S. Binns, United

States Attorney:

It will be remembered that the defendants Harry

Kogus and Albert Kogus, the defendants herein,

appealed from the District Court of the United

States for the Southern District of California, Cen-

tral Division, on November 2, 1951.

For the record of the Trial Court Proceedings,

the Clerk of the above-entitled Court is hereby

directed to prepare and certify a transcript of the

record in the above-entitled case for the use of the

United States Court of Appeals, Ninth Circuit, by

including therein the following documents:

1. Indictment. Filed June 12, 1951.

2. Appearance Praecipe of Defendants Marvin

Kobey and Harry Rockwell. Filed June 14, 1951.

3. Appearance Praecipe of Philip Cobert and

Albert Kogus. Filed June 15, 1951. [474]

4. Warrant for Marvin Kobey. Filed June 19,

1951.

5. Warrant for Albert Kogus. Filed June 19,

1951.

6. Warrant for Harry Rockwell. Filed June

19, 1951.

7. Warrant for Philip Cobert. Filed June 19,

1951.
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8. Minutes of Court Proceedings of Arraign-

ment.

9. Motion by Defendants Marvin Kobey, Albert

Kogus, Harry Rockwell, and Philip Cobert. Piled

June 29, 1951.

10. Waiver of Defendants' presence by Philip

Cobert. Piled July 2, 1951.

11. Waiver of Defendants' presence by Albert

Kogus. Filed July 2, 1951.

12. Waiver of Defendants' presence by Harry

Kogus. Filed July 2, 1951.

13. Waiver of Defendants' presence by Marvin

Kobey. Filed July 2, 1951.

14. Minutes of the Court Proceedings on July

2, 1951.

15. Proceedings of July 6, 1951, before Judge

McCormick.

16. Minutes of Court Proceedings on July 9,

1951, before Judge Mathes.

17. Minutes of Court Proceedings before Judge

Mathes on July 11, 1951.

18. Order denying Defendants' Motions for Bill

of Particulars. Filed July 16, 1951.

19. Order denying Defendants' Motions to Dis-

miss. Filed July 16, 1951.

20. Minutes of the Court Proceedings on August

1, 1951.

21. Suggestions for Interrogation of Prospec-

tive Jurors. Filed August 6, 1951.

22. Minutes of Court Proceedings before Judge

Mathes on August 6, 1951.
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23. Minutes of the Court Proceedings before

Judge Mathes on August 7, 1951. [475]

24. Minutes of the Court Proceedings before

Judge Mathes on August 8, 1951.

25. Government's Requested Instructions. Piled

August 8, 1951.

26. Minutes of Court Proceedings on August 9,

1951.

27. Affidavit of Wesley V. Van Cott, M.D. Filed

August 13, 1951.

28. Minutes of the Court Proceedings on August

15, 1951.

29. Minutes of the Court Proceedings on August

21, 1951.

30. Minutes of the Court Proceedings on Sep-

tember 4, 1951.

31. Minutes of the Court Proceedings on Sep-

tember 6, 1951.

32. Minutes of the Court Proceedings on Sep-

tember 11, 1951.

33. Minutes of the Court Proceedings on Sep-

tember 12, 1951.

34. Defendants' Requested Instructions. Filed

September 11, 1951.

35. Minutes of the Court Proceedings on Sep-

tember 14, 1951.

36. Minutes of the Court Proceedings on Sep-

tember 13, 1951.

37. Minutes of the Court Proceedings on Sep-

tember 17, 1951.

38. Minutes of the Court Proceedings on Sep-

tember 18, 1951.
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39. Government's Additional Requested Instruc-

tions. Filed September 18, 1951.

40. Defendants' Instructions 9, 10, 14. Filed

September 18, 1951.

41. Government's Amended Requests for In-

struction No. 41. Filed September 19, 1951.

42. Minutes of the Court Proceedings on Sep-

tember 19, 1951.

43. Minutes of the Court Proceedings on Sep-

tember 20, 1951.

44. Minutes of the Court Proceedings on Sep-

tember 21, 1951.

45. Defendants' Instruction No Filed Sep-

tember 24, 1951.

46. Instructions to Jury given September 24,

1951. Filed September 24, 1951. [476]

47. Minutes of the Court Proceedings on Sep-

tember 24, 1951.

48. Minutes of the Court Proceedings on Sep-

tember 25, 1951.

49. Verdict for Marvin Kobey. Filed Septem-

ber 25, 1951.

50. Verdict for Philip Cobert. Filed September

25, 1951.

51. Verdict for Harry Kogus. Filed September

25, 1951.

52. Verdict for Albert Kogus. Filed September

25, 1951.

53. Verdict as to Lesser, Included Offenses, as

to Marvin Kobey. Filed September 25, 1951.

54. Verdict as to Lesser, Included Offenses, as

to Harry Kogus. Filed September 25, 1951.
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55. Verdict as to Lesser, Included Offenses, as

to Philip Cobert. Filed September 25, 1951.

56. Verdict as to Lesser, Included Offenses, as

to Albert Kogus. Filed September 25, 1951.

57. Note from Jury Foreman. Filed September

25, 1951.

58. List of United States' Exhibits.

59. List of Defendants' Exhibits.

60. Motion of Marvin Kobey, in Arrest of Judg-

ments. Filed September 28, 1951.

61. Motion of Albert Kogus in Arrest of Judg-

ments. Filed September 28, 1951.

62. Motion of Harry Kogus in Arrest of Judg-

ments. Filed September 28, 1951.

63. Motion of Philip Cobert in Arrest of Judg-

ments. Filed September 28, 1951.

64. Motion of Marvin Kobey for New Trial.

Filed September 28, 1951.

65. Motion of Albert Kogus for New Trial.

Filed September 28, 1951.

66. Motion of Harry Kogus for New Trial.

Filed September 28, 1951.

67. Motion of Philip Cobert for New Trial.

Filed September [477] 28, 1951.

68. Renewal of Motion for Judgment of Acquit-

tal by Marvin Kobey. Filed September 28, 1951.

69. Renewal of Motion for Judgment of Acquit-

tal by Harry Kogus. Filed September 28, 1951.

70. Renewal of Motion for Judgment of Acquit-

tal by Albert Kogus. Filed September 28, 1951.

71. Renewal of Motion for Judgment of Acquit-

tal by Philip Cobert. Filed September 28, 1951.
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72. Notice of Motion, Points and Authorities.

Filed October 3, 1951.

73. Order Directing Probation Officer to Make
Investigation. Filed October 15, 1951.

74. Minutes of the Court Proceedings on Octo-

ber 19, 1951.

75. Judgment and Commitment and Probation-

ary Order. Filed October 19, 1951.

76. Clerk's Notice to Marshal of Appeal. Filed

November 2, 1951.

77. Application for Modification of Judgment

by Harry Kogus. Filed November 26, 1951.

78. Application for Modification of Judgment

by Albert Kogus. Filed November 26, 1951.

79. Minutes of the Court Proceedings on No-

vember 26, 1951.

80. Pre-sentence Investigation Report by Pro-

bation Officer.

81. Statement of Docket Entries by Clerk.

82. Reporter's Transcript of Proceedings, be-

ginning August 6, 1950, to and including October

19, 1951.

83. This Praecipe.

MINSKY AND GARBER,

By /s/ B. W. MINSKY,
Attorneys for Defendants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed January 15, 1952. [478]
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[Title of District Court and Cause.]

STIPULATION FOR EXTENSION OF TIME
FOR FILING AND DOCKETING RECORD
ON APPEAL

It Is Hereby Stipulated and agreed between the

parties hereto that subject to court approval the

appellants, Marvin Kobey, Albert Kogus, Harry

Kogus and Philip Cobert, may have to and includ-

ing February 15, 1952, within which to file the

record on appeal herein and within which to docket

said appeal in the United States Court of Appeals

for the Ninth Circuit; that the reasons for signing

this stipulation and for the appellants' request for

this extension of time are

:

1. That all the reasons set out in the Stipula-

tion for extension of time for filing and docketing

record on appeal dated and filed herein on or about

November 30, 1951, are hereby incorporated by

reference.

2. That there was unusual delay through no

fault of [480] any of the parties hereto in obtain-

ing the necessary stenographic transcript of the

proceedings all as set out in the last-mentioned

Stipulation and ever since such transcript was ob-

tained the attorneys for the appellants have devoted

as much time as was possible, taking into consid-

eration their other business, to complete the record

herein.

3. That in the opinion of the parties hereto up

to February 15, 1952, is reasonably required to
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complete the said record and to docket said appeal

in the said Circuit Court.

Dated January 23, 1952.

MINSKY & GARBER,
By /s/ ALBERT C. GARBER,

Attorneys for Defendants and Appellants, Albert

Kogus and Harry Kogus.

/s/ DAVID H. CANNON,
Attorney for Defendants and Appellants, Marvin

Kobey and Philip Cobert.

WALTER S. BINNS,
United States Attorney;

ARLINE MARTIN,
Assistant United States

Attorney

;

By /s/ WALTER S. BINNS,
Attorneys for Plaintiff and

Respondent. [481]

ORDER
Upon reading and filing the foregoing stipulation

and good cause appearing, upon application of the

attorneys for the appellants,

It Is Ordered that the time be and is hereby

extended to February 15, 1952, for the filing of the

record on appeal and the docketing of said appeal

in the United States Court of Appeals for the Ninth

Circuit.

Dated January 22nd, 1952.

/s/ ALBERT LEE STEPHENS,
United States Circuit Judge.

[Endorsed] : Filed January 23, 1952. [482]
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In the United States District Court, Southern

District of California, Central Division

No. 21,815—Criminal

Honorable William C. Mathes, Judge Presiding.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

MARVIN KOBEY, ALBERT KOGUS, HARRY
KOGUS, Charged as HARRY ROCKWELL,
and PHILIP COBERT, ET AL.,

Defendants.

REPORTER'S TRANSCRIPT
OF PROCEEDINGS

Appearances

:

(As heretofore noted.) [4*]

Tuesday, July 3, 1951—1:30 P.M.

(Case called for hearing motions to dismiss

the indictment and for a bill of particulars.)

The Court: Now do you wish to proceed, gentle-

men?

Mr. Beirne: Yes, your Honor. Mr. Cannon in

behalf of the defendants Cobert, Kogus, Rockwell,

and Kobey. I think Mr. Rockwell has stated his

true name, to be Kogus, so there are two Koguses,

if the court please.

* * *

Mr. Beirne: If the court please, on behalf of

*Page numbering appearing at tap of page of original Reporter's
Transcript of Record.
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these defendants we move to dismiss each and all

counts of the [5] indictment upon the ground that

no count therein states an offense against these de-

fendants or any of the defendants.

And we also make a motion, if the court please,

and have filed a motion for a bill of particulars in

respect of the various counts of the indictment.

I will address myself, if the court please, first, to

the sufficiency of the indictment under our motion

to dismiss.

The Court: Now, on the motion for a bill of

particulars, Mr. Binns has stated the Government

is willing to make the documentary evidence upon

which the case is based available to counsel. It

seems to me it might be desirable to defer any ac-

tion on the motion until after you have had an op-

portunity to examine whatever the Government is

voluntarily willing to give you. [6]

# * #

The Court: Is it agreeable, then, to continue

argument [7] on the motion for a bill of particulars

until a later time ?

Mr. Beirne: That is satisfactory as far as we

are concerned. [8]
# * *

The Court : Very well. Tuesday, July 10th, as to

all pending motions for bills of particular. They

will be heard at that time and continued now until

that time.

Now do you wish to proceed on the motion to dis-

miss, Mr. Beirne?
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Mr. Beirne: If the court please, the indictment

in this case charges, as your Honor knows, the first

count, with conspiracy to defraud the United States.

In the second count it charges a conspiracy to com-

mit certain offenses against [13] the United States.

Counts 3 to 6, inclusive, deal with the attempt to

evade the withholding of income taxes. 7 to 10, as

I recall it, involve the withholding of social security

taxes ; and from 11 to 20 the counts deal with filing

false income tax returns.

The Court: Counts 3 to 10 are all alike, aren't

they?

Mr. Beirne: I don't think so, your Honor. I

think 3 to 6, as I understand it, are failure to—let

me check to be sure—to withhold income tax.

The Court : Oh, yes ; 3 to 6 are income tax with-

holding, and the others are social securities.

Mr. Beirne: 7 to 10 being social security, and

II to 20 are filing fraudulent income tax returns.

The Court: Yes.

Mr. Beirne: I will address myself, if the court

please, to the first count of the indictment; that is

the conspiracy to defraud the United States. The

indictment charges that all of the defendants named

"did agree, confederate, and conspire together to

defraud the United States by impairing, defeating,

and obstructing the proper and lawful functions of

the Commissioner of Internal Revenue * * * in as-

certaining, computing, levying, assessing, and col-

lecting taxes for the United States of America."

Then after follow eight allegations of the manner

in which the conspiracy was to be accomplished.
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That, of course, [14] is part of the charging por-

tion of the indictment.

And before we take that up, we might suggest, if

the court please, one or two general rules with ref-

erence to how the allegations in an indictment

should be considered and construed.

As the courts have said—and I have a series of

cases here, if the court please, in support of this

statement, beginning with Pettibone v. United

States in 37 L. Ed. 419. The general rule is that

want of a direct and positive and material allega-

tions in the description, substance, nature or man-

ner of offense cannot be supplied by any intend-

ment, argument, or implication.

In other words, if the court please, an indictment

must show on its face that a crime has been com-

mitted and the indictment cannot be aided by infer-

ence or presumption. And the rule is that all the

presumptions are in favor of innocence, and the

facts may or may not constitute a crime, but the

presumption is that no crime is charged.

Bearing that in mind, if the court please, let us

apply the scalpel of analysis to Count 1 of this in-

dictment, and with particular reference to the man-

ner in which the object of the conspiracy was to be

accomplished and the eight allegations of acts and

conduct.

The first is: "by concealing the names and iden-

tities of persons paying money to, or dealing with,

the defendants in [15] connection with horse race

betting and gambling activities being conducted by

the defendants and others * * * ."
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There is no allegation, if the court please, in

respect of that particular portion of the indictment

that there was any necessity upon the part of these

defendants or any of the defendants named to di-

vulge the names and identities of persons paying

money to defendants, or to whom they should be

divulged, or for what purpose.

And with respect to the second object of the con-

spiracy, that is, "concealing the amount of money

being paid, transferred or given by the aforesaid

persons paying money to the defendants," there is

no allegation of any requirement to divulge those

amounts of money transferred or paid, or to whom
that information should be divulged, or for what

purpose it should be divulged.

And with reference to the third object we have

the same situation: "concealing the amounts of

money being paid by the defendants to various per-

sons in connection with the aforesaid horse race

betting and gambling." There is no allegation, if

the court please, of any requirement that the

amounts of money paid to various persons in that

connection should be divulged, or to whom, or for

what purpose that information should be divulged.

And without repeating it, if the court please, with

reference to four, which is "concealing the identi-

ties and [16] names of persons being so paid by

defendants."

And five, "by concealing the names and identities

of persons employed by the defendants in said horse

race betting and gambling activities."

And six, "concealing the amounts of monies be-

ing paid by the defendants to said employees."
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There is no allegation, if the court please, of any

requirement that those matters be divulged, to whom
the matters should be divulged, or for what purpose

they should be divulged.

And with reference to the seventh and eighth,

and that is the " destroying and causing to be de-

stroyed memoranda, accounts, records of transac-

tions, and books which would indicate the names

and identities of persons receiving money from, or

paying money to, the defendants, the amounts of

money so paid and received, the names of persons

employed by the defendants, and the amounts of

money paid said employees in connection with their

employment." There is no allegation, if the court

please, on the face of this indictment, and it could

not be inferentially determined even if those docu-

ments should be kept and not destroyed.

And with reference to the last allegation of ob-

ject, and that is "by maintaining memoranda and

records of horse race betting and gambling activi-

ties which were false, fictitious, and misleading as

to the names used for the [17] defendants and the

persons dealing with them and the transactions

recorded." There is no showing, if the court please,

of any requirement that this memoranda should be

accurate and true as to those particular matters.

The Court: Doesn't all that add up to an allega-

tion that the defendants conspired to defraud the

United States and to obstruct the functions of tax-

collecting agencies: One, by failing to keep suffi-

cient records; and two, by falsifying the records

which were kept or some of them ?
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Mr. Beirne: No, your Honor. Insofar as this

indictment is concerned, the allegations to which I

have just called your Honor's attention are just as

consistent with innocence as with guilt.

The Court: Does not the law require certain

records to be kept ?

Mr. Beirne: If it does require it, if the court

please, then it should be stated in the indictment.

The Court : I mean we must read the indictment

in connection with the statutes.

Mr. Beirne: No, your Honor. We can't do that

insofar as the indictment is concerned. If the work-

ing of the statute is sufficient to apprise the defend-

ant of the offense with which he is charged so he

can defend against it, then that is sufficient; but if

not, there has to be sufficient information to inform

the defendant of the charge. [18]

The Court: If you charge the defendant with

murder, the indictment does not have to read that

it is unlawful to kill a person and that so and so did

violate the law by killing someone.

Mr. Beirne : No, your Honor. In the state court

—

I do not know what it is here—in the state court all

it is necessary now is to say the defendant killed

John Doe.

The Court: My point is this: Is it necessary to

plead the statute in the indictment, or the effect of

the statute, legal effect of it, and then plead its vio-

lation % Must not this be read in connection with the

record-keeping requirements of the law as to in-

come in business transactions ?

Mr. Beirne: No, your Honor; I don't think it
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can be done. You can't, if the court please, as I

suggested on the general rule with reference to in-

dictments, put anything into that indictment by in-

ference or presumption or by conclusion. There

must be a direct allegation. And, if the court please,

we have United States cases on that. I think I will

let Mr. Cannon do the arguing of the cases. We
have those cases, if the court please.

The Court: Would it meet your objection if

Count 1 opened with the allegation that certain sec-

tions of the Internal Revenue Code require certain

records to be kept of certain transactions ? In other

words, summarize the law on the subject, the re-

quirements of the statutes on that subject, and [19]

then proceed with the allegations which are here.

Mr. Beirne: I do not know, if the court please.

I could not answer that without seeing what the

indictment says after the United States Attorney

got through with it. I would hesitate to suggest.

The Court: I do not know that I have in mind

all the statutory provisions with respect to the keep-

ing of records for income tax and other tax pur-

poses, but the law does, generally speaking, impose

a record-keeping duty, does it not I

Mr. Beirne: I suppose it does, your Honor, but

there is nothing in here to indicate, if the court

please, wThat records are to be kept.

The Court: Or what statute it is claimed is vio-

lated?

Mr. Beirne: There is nothing of the law, if the

court please. As I suggested before, this count is as

consistent with innocence as with guilt; and there
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must be a direct allegation, if the court please, in

an indictment, a direct allegation of a crime.

The Court: If these charges as to the accom-

plishment of the conspiracy had all concluded with

"as required by the provision of 26 U.S.C., 427 (a)

so to do," would that meet your objection?

Mr. Beirne: I don't think so, your Honor. I

think there would have to be a direct specific allega-

tion.

The Court: Well, we turn around the other way
and say [20] that that section of the Code does

require such and such ; here is what the defendants

did in violation of it. Your point, as I get it, is that

there is no direct allegation of any duty imposed by

law to do the contrary of what these defendants are

accused of doing?

Mr. Beirne: That is right. There is no direct

allegation, if the court please, of any offense.

Now, there are other matters, if the court please,

in connection with that to which I could direct the

court's attention also with reference to allegations

by inference.

As your Honor knows, I know your Honor has

had considerable experience in pleadings; in fact I

have in my office some pleadings which your Honor

drew when you were in practice, and I have had

occasion to use them as examples of good pleadings

;

so I do not have to cite your Honor the general

rules with reference to pleading by inference. But

I will say this, if the court please, that the rule

with reference to making direct allegations, and

not relying upon inferences, presumptions and con-
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elusions, is much more strict in respect of a crim-

inal case than in a civil case. And in that respect

let me call your Honor's attention to the fact that

only inferentially, if the court please, is it alleged,

first, that persons paid money to the defendants.

Let us look at line

The Court: 14 of page 3.

Mr. Beirne: Line 14: "By concealing the names

and [21] identities of the persons paying money

to." Now, that allegation, of course, if the

court please, is the concealing of the names and

identities of persons, not a civil case, as your Honor

knows.

The Court: That would be a mere averment?

Mr. Beirne : A mere recital.

The Court: A mere recital, I should say, and

not an allegation.

Mr. Beirne: And I can go down and show your

Honor the same situation in respect of each one

of those objects, of each one of the manners in

which the object was to be accomplished. We have

the same vice in each one of them. And, of course,

we have then, if the court please, the general result

from that, from all of that, that there is no casual

connection alleged between the conspiracy alleged

and the manner in which the object of the con-

spiracy was to be accomplished.

In other words, if the defendants did all that it

is alleged that they did with reference to concealing

and not divulging these various matters, how or in

what manner would that accomplish the conspiracy ?

There is no connection alleged, if the court please,
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between the objects of the conspiracy, the manner

in which the object of the conspiracy could be ac-

complished, and the conspiracy itself.

The Court: Suppose the indictment alleged that

A, B, and C conspired together to defraud the

United States by [22] impairing, concealing and

obstructing the proper and lawful functions of the

tax collecting agencies; that in pursuance to and

in furtherance of as part of the conspiracy they

would do this by keeping false records of their

income and deductions for income tax purposes;

and pursuant to and in furtherance of the conspir-

acy they did keep false records and fictitious rec-

ords of their income after deductions so that they

reported substantially less taxable income than they

would have reported if they reported true facts,

would that be an offense ?

Mr. Beirne: I would not know, if the court

please, without seeing the statute. I would hesitate

to suggest that I could draw an indictment. I might

be able to tear one down, but I doubt very much if

I could draw one. But I am satisfied, if the court

please, in my mind, that this is a far cry from

charging an indictment against anyone in that par-

ticular count.

The Court: As I get your point, the sum of

these activities which are recited as an object of

the conspiracy, it does not appear that they are of

a character which would be reasonably calculated to

achieve the result.

Mr. Beirne: Not reasonably calculated. There
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must be a direct averment that they would achieve

the result.

The Court: Your contention is the same as if

the first paragraph had been alleged and the second

paragraph, that the object of said conspiracy was

to be accomplished by going to [23] the Philhar-

monic Auditorium to viewT a drama.

Mr. Beirne: Exactly, your Honor. Exactly, ex-

actly. The concealing of payments of money, what

does that mean? You might conceal the payment of

money from your wife.

The Court: The payment of money concealed

may have been a lawful deduction from the income

tax.

Mr. Beirne : Yes, your Honor.

The Court : It might have been a charitable con-

tribution.

Mr. Beirne: What is that?

The Court: It may have been a charitable con-

tribution which would be deductible.

Mr. Beirne: Yes. It might have been anything

at all, if the court please. They might have been

buying merchandise.

The Court : I think I have your point.

Mr. Beirne : All right. Now passing on to Count

2, if the court please, Count 2 is in a different situa-

tion. They allege in Count 2 conspiracy to commit

offenses against the United States and they desig-

nate as the object of the conspiracy three separate

classes of offenses. The first is "to attempt to defeat

and evade income taxes due and owing to the

United States of America by" certain persons, "by



United States of America 323

filing and causing to be filed with the Collector of

Internal Revenue * * * false and fraudulent income

tax returns.'

'

That is the first offense which is the alleged ob-

ject of the conspiracy. [24]

The second alleged offense is "to attempt to

evade and defeat excise taxes imposed on said de-

fendants Cobert, Kogus, Kobey, and Kogus and

their employees for social security * * * by filing

and causing to be filed * * * false and fraudulent

returns."

And the third object of the conspiracy is an of-

fense to willfully fail to collect—they say the de-

fendants willfully failed to collect and truthfully

account for and pay over income taxes required to

be withheld on wages to the Collector of Internal

Revenue, in violation of Section 2707 (c).

Now, if the court please, let me take up the mat-

ter of the first offense, as I call it, which is the

object of the conspiracy: "to attempt to defeat and

evade income taxes due and owing to the United

States."

We first come to that rule of pleading, if the

court please, which I have just called your Honor's

attention to, and that is the pleading by way of re-

cital and by way of conclusions. The statement "to

attempt to defeat and evade income taxes due and

owing to the United States," that is an allegation

of an attempt to defeat income taxes as far as due

and owing are concerned, if the court please. It is

not a direct allegation that there are due and owing

to the United States by those persons any taxes.
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Now, the next point in connection with that, if

the court please, is that there is no allegation that

the persons for [25] whom the false and fraudulent

returns were alleged to have been made were within

the statutory class from whom taxes were due ; and

that, I think, if the court please, is fatal to this

indictment.

Now, your second offense alleged as the object of

the conspiracy is "to attempt to evade and defeat

excise taxes imposed on said defendants." Again,

I will suggest, if the court please, that is only an

inferential allegation that there were taxes due and

owing from the defendants and their employees.

Now, there is no allegation, if the court please, that

the said employees, that is, as the term is used in the

last line of page 6, are within the statutory class

from whom such taxes would be due.

And there is no showing also, if the court please,

no allegations that the persons named on page 7,

the persons on whose income it is alleged the tax

was imposed—there is no allegation that those peo-

ple were employees at all, to say nothing of the lack

of allegation that they came within the statutory

class of persons from whom that would be owing,

a tax would be owTing.

And with reference to the third and last offense,

if the court please, if you can call that an allega-

tion of an offense, it states that the defendants will-

fully failed to collect and truthfully account for

and pay over income taxes required to be withheld

on wages. Now, if the court please, there is no [26]

showing in that particular instance that the defend-
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ants are within the statutory class of persons re-

quiring withholding. There is no showing that they

are persons whose income taxes are required to be

collected. There is no showing, even if the persons

had been alleged, that those persons are within the

statutory class, from whom such tax would be ow-

ing.

And lastly—and I may be in error about this, if

the court please—it states in violation of Title 26,

Section 2707 (c). I could be in error because I am
in foreign territory when it comes to tax matters,

if the court please, but I looked up 2707 (c) and in

my Internal Revenue Code that refers to taxes on

pistols and revolvers.

This gentleman says it is made applicable by

some other code section, and that may be. But as

long as I felt it was taxes on pistols and revolvers,

I could not see the significance as far as this case

was concerned.

I

But passing that for a moment, if the court

please—that is beside the point—I urge the other

matters which I have just called the court's atten-

tion to.

Now with reference to the Counts 3 to 6, inclu-

sive, if the court please, those are the counts that

deal with the withholding of income taxes. Let us

take Count 3 as an example, if the court please. It

alleges that: "On or about April 29, 1948 * * * "

the four defendants, " doing business as Cobert Col-

lection Service, did willfully attempt to defeat and

evade [27] income taxes required to be withheld

from wages, and the payment thereof, by willfully
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failing to collect and truthfully account for, and

pay over to the United States of America, income

taxes required to be withheld from wages for the

quarter ending March 31, 1948, in the amount of"

so and so, and alleging what should have been with-

held.

In that connection, if the court please, there is

no allegation of any employer and employee rela-

tionship. There is no showing that the defendants

were in the statutory class of the persons required

to withhold income tax. There is no showing that

the persons from whose wages taxes were to be

withheld were within the statutory class required

to pay the tax, that is, with reference to Counts

3 to 6.

With reference to Counts 7 to 10, inclusive, if

the court please, those are the counts wiiich deal

with the attempt to evade a part of excise taxes on

employers and employees. I take it that means so-

cial security tax.

Taking Count 7, it reads

:

uOnor about April 29, 1948, * * *" the four

" defendants Philip Cobert, Albert Kogus, Mar-

vin Kobey, and Harry Rockwell, doing business

as Cobert Collection Service, did willfully and

knowingly attempt to defeat and evade a large

part of the excise taxes on employers and em-

ployees due and owing to the United States of

America for the quarter [28] ending March

31, 1948, by filing and causing to be filed * * *

a false and fraudulent employer's tax re-

turn * * * "
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In this connection, if the court please, there is

no showing that the defendants are in the statutory

class, first, required to file a return, or from whom
such excise tax would be owing ; and second, there is

no showing that the persons to whom wages were al-

legedly paid were within the statutory class from

whom taxes would be owing.

Now, with reference to Counts 11 to 20, those

are counts that deal with attempts to evade income

taxes due by filing a false and fraudulent return,

if the court please. They are all the same. I make
the same observation in respect of those counts as

I do with reference to the others, that is, that there

is no allegation, if the court please, that the persons

were within the statutory class of persons required

to file a return.

That is all I have, if the court please, with refer-

ence to the motions to dismiss. Mr. Cannon may de-

cide to add something to my statements, if the

court please.

Yes, Mr. Cannon calls my attention, if the court

please, to the additional portion of our motion with

reference to the rules, Rule 8. We do not desire to

urge

The Court: As to the misjoinder?

Mr. Beirne: Yes, misjoinder, and there is an-

other [29] portion there as to the severance. We
do not desire to urge those points at this time, if

the court please.

The Court : Very well.

Mr. Cannon: I have nothing to add now, if the

court please. If your Honor has some inquiry he
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would like to make, otherwise I would prefer to

wait until I hear what Mr. Binns has to say and

then reply.

The Court: Very well.

Mr. Binns: I do not believe I desire to submit

the matter without making a few comments, your

Honor.

The Court: I prefer to hear from you. Perhaps

we had better take the afternoon recess of five

minutes.

(Short recess.)

Mr. Binns: Your Honor, Mr. Beirne's argument

reminds me of an old maxim that is general in the

United States Attorney's office. They say if you

charge your indictment in one sentence you never

have any trouble on demurrer. If you try to give

the defendant a great deal of information as to

what he is charged with, you are always confronted

with extensive argument by counsel that, although

you give us 95 per cent of it, you do not give the

additional five.

You go to the Federal Rules, you find the re-

quirement for an indictment is as follows: The in-

dictment or information shall be a plain, concise

and definite written statement of the essential facts

constituting the offense charged. It shall [30] be

signed by the attorney for the Government. Mr.

Beirne makes some point of the fact that there is

not cited specifically the rules or regulations, etc.,

which the defendants have violated. It states in

that rule that error in the citation or its omission
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shall not be the grounds for dismissal of the indict-

ment or the information.

I am reading from Rule 7, Mr. Cannon—or for

the reversal of a conviction. In other words, had

we set forth the parts of each regulation, etc., and

set them forth incorrectly, it still would not have

been of any importance in the case.

The Court: Let us lay that point aside just a

moment.

Mr. Binns : All right.

The Court: Take the first paragraph at the top

of page 3, Count 1. If the Count 1 consisted of that

first paragraph and the paragraph commencing on

page 4 would it state an offense ?

Mr. Binns: I believe it would, your Honor.

The Court : In other words, all that is necessary

is to allege that certain persons conspired together

to defraud the United States by impairing, defeat-

ing, and obstructing the proper and lawful func-

tions of the collector or the tax-collecting authori-

ties, and that in effecting the object of the conspir-

acy the defendants committed certain overt acts?

Mr. Binns: That would only have to give one

overt act, your Honor. [31]

The Court: Yes, one overt act.

Mr. Binns: That would have been sufficient, I

think.

The Court : There would not be any necessity of

spelling out how the conspiracy was to be accom-

plished ?

Mr. Binns: I do not believe so, your Honor. I
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think those are probably matters which could be

reached with a bill of particulars.

The Court: The question is whether it is essen-

tial.

Mr. Binns: No, I do not believe so.

The Court: To put in this paragraph on de-

scribing how the conspiracy was to be accomplished.

Mr. Binns: I do not believe so, your Honor.

The Court: How the objects of the conspiracy

were to be accomplished.

Mr. Binns: I do not really believe so, your

Honor. I think we charge them with what they are

charged with having done, and because of the con-

spiracy law, we put in the overt acts that they did

pursuant thereto.

The Court: Then under your view the second

paragraph there, commencing at line 13 on page 3

and continuing on throughout the page is sur-

plusage ?

Mr. Binns: I would not say it is surplusage,

your Honor.

The (Sourt : If it is unnecessary to the statement

of the offense, by definition it is surplusage,

isn't it?

Mr. Binns : I think so. It just goes to elaborate

that [32] other paragraph. I will say that, having

elaborated, we are bound with our elaboration.

The Court: But as far as the accomplishment

of it in furthering the statement of an offense, it

just as well state: the objects of said conspiracy

were to be accomplished by buying a round-trip

ticket to New York.
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Mr. Binns: As far as an overt act, yes.

The Court: We are not speaking of overt acts.

As far as charging an offense, the offense of con-

spiracy, as I understand, your point is it is only

necessary (1) to charge the ultimate fact that the

persons did conspire, plus (2) one overt act al-

legedly done in furtherance of the conspiracy.

Mr. Binns : Well, your Honor, we have got this

in our Federal conspiracy statute: It in a sense

sets up two classes of violators because of the

wording used in there—a conspiracy to defraud or

to commit offenses. There can be a conspiracy to

defraud and you stop there and you have no sub-

stantive offense to back it up. It is not necessary.

The Court: No, I am not referring to substan-

tive offenses now.

Mr. Binns: That is right.

The Court : I am merely referring to the offense

of conspiracy. As I understand your argument, all

it would be necessary to allege in order to state an

offense is to allege that A, B and C did conspire

together to defraud the [33] United States of

America—period ; or, pursuant to or in furtherance

of the conspiracy, A, B and C did commit the fol-

lowing overt acts.

Mr. Binns: No. I think we would have to go

on with the entire first paragraph, your Honor. I

do not think we could just say "conspiracy and

overt act."

The Court: No, "conspiracy to defraud."

Mr. Binns: Yes. And we go on to say "by

impairing, defeating, and obstructing the proper
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and lawful functions of the Commissioner of In-

ternal Revenue of the United States and the Col-

lector of Internal Revenue for the Sixth Collection

District of California in ascertaining, computing,

levying, assessing, and collecting taxes for the

United States of America.'

'

The Court: Yes, if they were the means of de-

frauding. In other words, you must spell out the

means whereby the United States was being de-

frauded.

Mr. Binns: That is right; and I feel that that

would have been sufficient, your Honor.

The Court : And then merely allege an overt act.

Mr. Binns: That is correct.

The Court: As far as determining whether or

not Count 1 states an offense I can put my hand

over lines 13 to 32 on page 3 and not even read it.

Mr. Binns: I think you can. [34]

The Court: I have your point.

Mr. Binns: Now, your Honor, we go into the

Code and we find that both the Commissioner of

Internal Revenue and the Collector of Internal

Revenue are offices created by the Congress.

Title 26, Section 3901 will establish the duties of

the Commissioner, a man with such involvement in

the lives of all of us, your Honor. It can certainly

put it down very concisely. And Section 3900 is

his appointment and salary, and it just states that

there will be a commissioner and he shall have gen-

eral supervision of assessment and collection of all

taxes imposed.
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The Court: We do not need to go into that un-

der your theory, do we ?

Mr. Binns: I think we do, your Honor.

The Court: Why do we? We are not even to

consider lines 13 to 32 on page 3 at all.

Mr. Binns: I am talking about the collector,

your Honor, and the Commissioner, and they are

all in the first paragraph.

The Court: Well, you mean their duties are?

Mr. Binns: No, your Honor. I am just pointing

out these Code sections to you to show that these

two persons whom we alleged were interfered with

are statutory officers of the United States.

The Court: Well, you do not need to spend any

time on [35] that.

Mr. Binns: Now then, your Honor, generally,

when we are discussing this question

The Court: There is no contention here that

the Commissioner of Internal Revenue is not an

agency of the United States, is there?

Mr. Beirne: None.

The Court: That would be the only point.

Mr. Binns: Yes, I see, your Honor.

Now then, your Honor, in going on a little

further, the courts have been toying for many years

with this theory or idea that you can conspire to

defraud the United States although you have not

violated any law of the United States other than

the conspiracy statute. And they have applied that

doctrine to a great variety of instances where de-

fendants have done things which courts have held

have in some way interfered with the United States.



334 Marvin Kobey et al. vs.

I would say two of the furthest extremes that

they have gone to are the case of U. S. v. Langer,

and in that case it was prior to the time that the

present Senator Langer became Senator, and it was

when he was Governor and he had a magazine in

connection with his campaign for Governor and

he required that state employees who had a partisan

job in state administration should subscribe to his

magazine. He was convicted under a conspiracy

statute of conspiracy to defraud the [36] United

States on the theory that those state employees were

in some measure being compensated by Federal

funds and his insisting that they subscribe to this

magazine was an interference with one of the func-

tions of the United States, which was that their

funds should be distributed in a reasonable and

equitable and impartial manner.

Another very extreme application, I always felt,

was before Judge Yankwich of this court in the

case of United States v. Furer. That was an indict-

ment of two employees of Lockheed Aircraft Com-

pany, particularly one employee of Lockheed Air-

craft Company and one person employed by a small

machine shop and one person who was employed by

himself. It was charged that the three of them had

cooked up a scheme by which the employee inside

Lockheed would designate the machine shop as be-

ing the one who should receive a certain bid, and

that the three of them would split the profit from

that joint enterprise.

The Court: I tried a case similar to that that

involved some concern out here in Alhambra, the
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credit manager of some concern out here, salesman-

ager or some person, but there was pecuniary loss

to the Government.

Mr. Binns: No.

The Court: A showing of pecuniary loss to the

Government.

Mr. Binns : In the Purer case, your Honor, there

was no allegation of any pecuniary loss to the Gov-

ernment. [37]

The Court: But the facts were such as were

reasonably calculated to cause pecuniary loss to the

Government, were they not?

Mr. Binns: No, your Honor. I think the proof

would have shown that other machine shops would

have paid the same price.

The Court: The question is not whether the

Government was in fact defrauded.

Mr. Binns: That is right.

The Court: I tried a case involving the use by

non-veterans of veterans' priorities in the purchase

of surplus equipment. The Government did not lose

anything. There was no showing. They probably

would pay more than the veteran would pay for the

equipment, but the offense was stated and the

offense was proved.

Mr. Binns: Well, of course, in that instance, I

think, your Honor, you had a substantive offense;

you did not have a conspiracy case, did you?

The Court: Yes.

Mr. Binns: And even if you did have a con-

spiracy, it is backed up by a substantive offense of

some type, a conspiracy to commit offenses.
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The Court: There was a conspiracy to defraud

the Government. That was the count. And there

were some substantive offenses charged also in the

indictment, but not offenses to commit conspiracy

against the United States. [38]

Mr. Binns: That is right. Then, your Honor,

we find throughout a variety of cases which I have

mentioned in my brief that the courts have said

that this conspiracy to defraud the Government

means an impairment in any way of the adminis-

tration of the governmental functions.

The Court: I do not think the defendants chal-

lenge any of that. Their point here is that the

indictment must allege

Mr. Binns: An offense.

The Court: must allege something more

than the mere words of the statute; that you must

allege some plan or scheme, some dodge, plan or

scheme that is calculated to achieve that result and

some overt act taken pursuant to that plan or

scheme.

Mr. Binns: Well, your Honor, you are drawing

something out of Mr. Beirne's argument that I did

not draw.

The Court: I may have missed the mark. Is

that a fair statement?

Mr. Beirne: You have that, your Honor. You
have stated it better than I could state it.

Mr. Binns: I took it that he was objecting, your

Honor, to the fact, as he constantly said, that we

do not set forth any rule or regulation that was

violated.
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The Court: That is one point. But the main

point he makes, as I understand it, is this: That

you go ahead from line 13 to the bottom of page 3

alleging how this object of [39] the conspiracy

was to be accomplished. In other words, you give

the framework, the machinery of the plan, of the

scheme, how it is to be done by concealing names

and concealing amounts and concealing identities

of persons, destroying memoranda and accounts, by

maintaining false memoranda and accounts, and his

point is it all adds up to this: that for aught that

appears, these defendants might have been conceal-

ing facts which would have lessened their taxes;

they might have been making false records which

would add to their taxes; they might have been

destroying records of exemptions or deductions.

Mr. Binns: Well, your Honor, I will admit we
make no allegation of pecuniary loss to the United

States, but, again, that is not essential. In other

words, the functions of the Commissioner and of

the Collector properly and lawfully lie in collecting

taxes. It is equally of concern to them that they

get the correct amount from the man. In other

words, if perchance by his concealment he makes

them collect unjust taxes.

The Court: Suppose the indictment charged A,

B and C with this conspiracy and allege that the

incomes of A, B and C were $100 a year apiece;

would it state an offense?

Mr. Binns: Yes, your Honor.

The Court: It would?

Mr. Binns: Yes. [40]
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The Court : Even though they were exempt from

the duty of filing a return?

Mr. Binns : Well, your Honor, we are not

The Court: In other words, must you not bring

these people within the record-keeping statute?

Mr. Binns: I do not feel so, your Honor. I do

not feel so.

The Court: Is there a duty upon a person who

is not within the Act of keeping records?

Mr. Binns: No, your Honor. The only require-

ment which is in the code is the requirement 145,

which is in 145(a), which, I think, is to keep suffi-

cient records.

Mr. Beirne: You mean 45?

Mr. Binns: 145(a) which makes it a misde-

meanor.

The Court: Is that 26?

Mr. Binns : Yes, 26, 145 (a)

.

The Court: 26 United States Code, 145(a).

Mr. Binns: We have not charged here, your

Honor, that they conspired to violate that statute.

The Court: But what you have charged them

with, you are really charging them with violating

that statute pursuant to a conspiracy, aren't you?

Mr. Binns: It could be argued that we are, but

we

The Court: Isn't that the substance of the

charge ?

Mr. Binns : No. I feel that probably you would

be correct [41] if we had charged a violation of

that statute—I mean Mr. Beirne would be correct,

that we would have had to have said that they are
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persons who owe an income tax. What we have

charged here is a conspiracy to conceal commercial

transactions.

The Court: As I understand the defense point,

it must somewhere appear that those commercial

transactions were of some legal consequence to the

Collector of Internal Revenue.

Mr. Binns : I think his duty is to lay and collect

taxes, your Honor, and social security on a social

security basis and on an income tax basis.

The Court: Must it not appear? From aught

which appears, these were penny-ante transactions,

weren't they?

Mr. Binns: They were in wage transactions. It

does not matter how small they are.

The Court: I am speaking now of Count 1.

Mr. Binns: In Count 1 it is alleged that one of

the concealments is the concealment of the names

and identifications of persons employed by them,

the amounts of monies being paid to those persons.

The Court: Yes. Item 5, I see, so-called. It is

not numbered 5. It appears at line 21 on page 3.

As to that, as I understand it, the defense point is

that that is mere recital ; there is no allegation that

people were employed by them.

Mr. Binns: I think, your Honor, when you

allege that you conceal the names of the persons

employed by you, that is [42] certainly an allega-

tion that you had employees.

The Court: Your point is it impliedly means

persons who were employed.

Mr. Binns: I do not believe it is even implied.
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It is by concealing names and identities of persons

employed.

The Court: Persons who were employed. Is

there an allegation there that money was being

paid to them?

Mr. Binns: There is a further allegation: "and

concealing the amounts of moneys being paid by

the defendants to said employees.''

The Court: Is that an allegation that amounts

of money were being paid?

Mr. Binns : I believe it is.

The Court: Of course, under your theory it

would not be necessary to allege anything at all,

would it?

Mr. Binns: I do not believe so. But I say I

think we are stuck with the fact that we did go

on and elaborate.

The Court: Your point is it does not add any-

thing to the charge?

Mr. Binns: I do not think so. I think the first

paragraph is a clear and concise statement of the

offense.

The Court : It is not necessary to show the plan

whereby the defendants were to obstruct or inter-

fere?

Mr. Binns: I do not think so, not in the indict-

ment. It might be furnished by a motion for a

bill of particulars. [43]

The Court: A bill of particulars is a supple-

ment to the indictment.

Mr. Binns : That is correct, once it is filed, your

Honor.
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The Court: I thought the policy was not to

supplement the indictment. You are not going to

argue that to me next week on the motion?

Mr. Binns: No. I do not think we have any

policy. Our policy, as I have seen it

The Court: The policy of the law is

Mr. Binns: to inform the defendant of the

charge.

The Court: to inform the defendant in the

indictment. The bill of particulars should be the

exception, not the rule, shouldn't it?

Mr. Binns: That is correct.

The Court: Of course, if it is the law that the

defendants do not need to be informed of anything

more than the purpose of their alleged scheme, that

they do not need to be informed of the nature of

the scheme or the means which they are charged

with having planned to employ—in other words,

if it is only necessary to allege that they made a

scheme, that they devised a plan and took one overt

act pursuant to it in order to effectuate the objects

of the plan, and it is not necessary to describe the

plan at all, I suppose Count 1 would clearly come

within that rule.

Mr. Binns : I believe it does. [44]

The Court: But I had understood that it was

essential—and it m'ay be that I have understood

it because all conspiracy indictments I have ever

read, it seems to me, had it—a spelling out of the

means proposed to be adopted or the general method

to be employed or technique to be adopted by the
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conspirators in effectuating the object of the con-

spiracy.

In other words, they planned to do this, and here,

generally, is how they planned to do it. Point 2.

Point 3, here are some overt acts which they

did in furtherance of the plan. The overt acts,

we will tell the jury, may be as innocent as a man
crossing the street and making a telephone call;

so that the overt acts can be very innocent in them-

selves, can they not?

Mr. Binns: That is correct. And usually, of

course, your Honor, while it is necessary to have

only one overt act, we go on with two or three

pages of them.

The Court: You are just accumulating those but

one is all that is necessary ?

Mr. Binns: That is correct.

The Court: Your generosity on Point 3 would

not supply any defects on the Point 2 if Point 2

is necessary, would it?

Mr. Binns: I think there is law to the effect,

your Honor, that you can read from the overt act

back into your conspiracy.

Mr. Cannon: I have got a case squarely against

that, exactly to the opposite, if the court please. [45]

Mr. Binns: Not that we have to do it here.

The Court: One overt act is all you can count,

anyhow, isn't it?

Mr. Binns : That is correct.

The Court : There is no contention here that the

overt acts are not alleged. But my suggestion

is that the overt act need not inform the defendant
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of anything as to the nature of the scheme or plan

or the methods that he is charged with having

adopted, so he is alleged in effect to have conspired

to accomplish certain results.

Mr. Binns: And it need not be performed by

all defendants.

The Court: Oh, no, no. That is a by-path. Let

us not get off into that. But if paragraph 1 that

merely alleges the conspiracy, plus an overt act,

is all that is necessary, Count 1 is sufficient.

Mr. Binns: I believe further, however, your

Honor, here that Count 2 does not prevent this

from being

The Court: You mean Point 2? My Point 2 is

this :

Mr. Binns : I mean paragraph 2.

The Court : Paragraph 2, or my Point 2, would

be a description of at least the general plan or

scheme devised by the conspirators to effectuate

their conspiracy.

Mr. Binns: That is correct.

The Court: You say that second point is not

necessary [46] to be alleged?

Mr. Binns: But it was alleged in this case; and

I believe it sets forth an interference with the func-

tions of the two agencies of the Government.

The Court: If it appears that these are matters

that fall within the functions of that office; but

without it appearing that these people owed the

duty of making tax returns and of paying taxes,

are these acts of any consequence in and of them-

selves %
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Mr. Binns: Yes, your Honor. One of the func-

tions of the Collector is to determine who owes

taxes.

The Court: Yes. Does the law impose upon

everyone a duty to keep records so the Collector can

determine whether he owes taxes; or does the law

impose upon persons who are within the tax statutes

to keep certain records %

Mr. Binns: The law imposes the duty on per-

sons, your Honor, wTho owe taxes to keep sufficient

records so that they can pay them.

The Court: Then must it not be shown that

these people are within the classification of persons

who owe taxes ?

Mr. Binns : No, I do not believe so, your Honor.

The Court: So that their records would be of

some consequence to these Government officials. In

other words, it is back to the question of whether

it is a matter within the functions of the Govern-

ment agencies. [47]

Mr. Binns: I think it is within the functions,

your Honor, to determine who owes taxes. He has

to make that determination. If he does not have

anything to make it from, how can he make it?

We have here

The Court: Then according to that contention

anyone destroying records for the purpose of de-

feating taxes, even though none might be due, even

though the person might not be within the statute,

wTould commit an offense, would he not?

Mr. Binns : I believe they would. I believe they

would, your Honor. In other words, here we have
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a man, your Honor, who is Collector for the Sixth

Collection District of California. By statute he is

obligated to lay and collect the taxes. That means

he has to find out who owes them, how much they

owe, and to collect them. If they conceal, your

Honor, who they are dealing with, what the sums

of money are, who they are employing, how much
they are paying their paid employees—go further

and destroy any records that they happen to have

that would show those things, how can he ascertain

who owes taxes or how much they owT
e; and how

can he go further in trying to collect them ?

The Court: Of course, if an employee is paid

anything, I suppose there is some withholding, isn't

there ?

Mr. Binns : That is correct, your Honor.

The Court: Is there any minimum on withhold-

ing? There is a minimum, isn't there? [48]

Mr. Binns : There is a very small minimum.

Mr. Cannon: It has got to be over $600, your

Honor.

The Court : It has to be at the rate of more than

$600 per annum, is that it ?

Mr. Binns: Something like that, your Honor.

The Court : Would it not be necessary, Mr.

Binns, in order to make these acts of any conse-

quence to the Collector to show that they were done

by or concerning records of persons with whom
the tax collector would be concerned at all?

Mr. Binns: He is concerned with everybody,

your Honor. How can he find out who is within
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the $600 bracket or not if there is nothing to find

it out from?

The Court: Is there a duty on the man who
makes $500 a year to keep records so that the tax

collector can determine he does not make but $500

a year? Well, you state it was the other way. I

may be in error.

Mr. Binns: We have gone a little bit further

in this indictment, your Honor. We have alleged

that they have conspired to do something.

The Court: Yes, I know.

Mr. Binns : We have alleged that they conspired

to interfere with him. If it would happen that,

given all the figures, he would make his proper

determination that no one here made enough money,

then they would not owe any taxes. But they have

conspired here, your Honor, to defeat the making

that [49] determination and it is so alleged. He
does not have a chance to make the determination

of whether there is social security taxes due on these

incomes because they are concealed.

The Court: Social security tax due on what in-

come?

Mr. Binns: Wages. That is one of the groups

here, your Honor. We have charged that they have

deliberately set out to keep him from finding out

the names of the people they employed and the

amounts they got.

The Court: Of course, the defense contends

there is no allegation they received any money;

there is a mere recital to that effect.

Mr. Binns: I do not believe, your Honor, you
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have to in an indictment go forth and say that, for

instance we use the language here: " concealing

the amounts of money being paid by the defendants

to said employees." I believe that that sufficiently

sets forth that money was being paid by the de-

fendants to employees. You see, your Honor, when

we are in a concealment case, how can we go the

step further and say "such sums of money being

over $600"?

The Court: It would have been a very simple

matter to have alleged in the indictment that these

people were employing persons and paying wages in

excess of the minimum, and that their incomes

were in excess of the minimum. In other words,

they were people the tax collector had a legal right

to be interested in, in their records, and that then,

being [50] that kind of people, they did these

things.

The simplest analogy I can think of is: What
do you do in these selective service cases? You
do not come in here with an indictment that Joe

Smith failed and refused to report for induction

as ordered by his draft board so to do. No. You
go into great detail. The greater part of the in-

dictment is concerned with bringing him within

the Selective Service Act, so that he is a man who

can be ordered by the draft board to report for

induction. And if you read those indictments, you

will see that most of the indictment—usually of

less than a page—is concerned with showing that

Joe Doakes, the defendant, is a man within the Se-

lective Service Act and is covered by that Act.
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Mr. Binns: No, but here is the situation

The Court: Is there anything here to show that

these people or their employees are the people with

whom these tax collecting authorities are to be

concerned ?

Mr. Binns: No, there is no specific allegation

that they are, your Honor, because of the fact that,

were we in a position to come in and say that that

man owed us $600 in income tax, we would have

indicted him for it.

The Court: No, that is not the point.

Mr. Binns: Because of the concealment we do

not know what he made.

The Court: If this indictment alleged that these

defendants [51] were employers employing persons

and paying them wages in excess of whatever the

statutory minimum is—I don't know what it is.

Say, $6 a week—that they were persons with in-

come, annual income in excess of $600 per year,

whatever the statute reads, then if you had pro-

ceeded to say that they did these things, I do not

think the defense would have any ground for mak-

ing any complaint at all. But their complaint here

is that the court is asked to assume that these

people are people with whom the tax authorities are

legitimately concerned. And the question is: Is it

a sufficient answer to say, well, in these days and

times the tax collector is concerned with everybody?

That is not quite true, is it? Everyone is not sub-

ject to the tax statute. Every employee is not if

there is a minimum.

Mr. Binns: There is no minimum on social se-
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curity, your Honor, I understand from my revenue

expert.

The Court : Very well, it may be so.

Mr. Binns : However, I am not asking the court

to assume or read any language in here to the effect

that we are setting forth classes of people who are

subject to the tax and stand on the blanket aver-

ment.

The Court: I perhaps stated it not well. There

should be an allegation that these were records that

were required by law to be kept; that these were

records of persons with whom the tax collector is

legitimately concerned, officially [52] concerned.

Mr. Binns: Your Honor, I think the language

in the second paragraph: " Defeating and obstruct-

ing the proper and lawful functions of the Com-

missioner of Internal Revenue"—now, the Com-

missioner of Internal Revenue and the Collector,

one of their duties is to ascertain who owes income

taxes, who owes social security taxes, who should

collect withholding taxes. How can they make that

determination in the face of a conspiracy to con-

ceal?

The Court: If everyone is subject to the tax,

that may be so. Then the Collector is officially

interested in their records of income.

Mr. Binns: I believe the Collector is charged

by law with an interest in everyone's income, every-

body's wages. He collects taxes only on some of

them.

The Court: He may be interested in them

Mr. Binns: His duties, your Honor, are to lay
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and collect. How can he lay if he can't find out

how much money they made?

The Court: But to conceal, Mr. Binns, in order

for that to amount to anything there must be some

duty to disclose, must there not?

Mr. Binns: I say, let us go to an analogy, your

Honor. I think that, for instance, if a case were

coming up for trial in this court, that this court

would find a man not [53] guilty, and yet the de-

fendant in a group of others conspired to keep

witnesses off the stand, which kept you from find-

ing out he was innocent, that would be impairment

of the functions of this court.

The Court: Yes. That is not concealment.

Mr. Binns: You have concealed some of the

evidence.

The Court: You mean if they conspired not to

tell the names of some people who might be good

witnesses in the case?

Mr. Binns: For themselves, yes.

The Court: Is there any duty to come forward

and disclose?

Mr. Binns: I think there is a duty to allow the

evidence to be presented in court. It would be in-

terfering with the functions of this court.

The Court: The duty is not to take some act to

prevent, but is the duty not to fail to come forward

and make an affirmative disclosure.

Mr. Binns: Yes, and I stated they concealed

them, your Honor.

The Court : How is that, by not disclosing them ?

Mr. Binns: One man might say: "I am not go-
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ing to come forward and tell what I know/' but

if a group of them got together and said: " Let's

all of us get together and conspire not to tell the

facts in this case," that would be impairment of

the functions of this court. [54]

The Court: Conspired to commit perjury?

Mr. Binns: No, your Honor; just conspired not

to tell the facts in this case to the court.

The Court: Are you assuming they are wit-

nesses ?

Mr. Binns: That is right.

The Court: Then they are conspiring to commit

perjury, because their oath is to tell the truth, the

whole truth, and nothing but the truth.

Mr. Binns: No. I do not mean in the affirmative

sense, your Honor, that they are going to get on the

stand and tell lies.

The Court: No. They just don't tell it.

Mr. Binns : That is right.

The Court: That can be a lie, too, from a wit-

ness.

Mr. Binns: But that is not perjury. I don't

think that is perjury.

The Court: You mean after asked a question

and they do not answer it?

Mr. Binns: That is right.

The Court: Correctly?

Mr. Binns: That is right. They say, "I don't

remember."

The Court: Of course, if a person says "I don't

remember" when he does, he has taken an affirma-

tive act. But merely not to come forward and say:
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"I know certain things about something/' that is

what you have alleged here. [55]

Mr. Binns: No, we have alleged further than

that.

The Court: Unless you show a duty to disclose.

Mr. Binns: No, your Honor. I do not believe

we have to show a duty. We have to show

The Court : When you come down to destroying

memoranda

Mr. Binns: That is an affirmative act, your

Honor.

The Court: or keeping false records.

Mr. Binns: Or keeping false records; those are

both affirmative acts.

The Court: If they are people who should keep

their records, if they are people with whose records

the tax collector has a right officially to be con-

cerned, then clearly that is a technique or a method

whereby this conspiracy could be carried out.

Mr. Binns : I do not think we have to go further,

your Honor, and allege these are people that make

over $600 a year, or these are people who make

over $12 in one week. I do not think we have to

do that.

The Court: If there are statutory minimums

—

I do not know. I am asking you—does the law im-

pose upon every individual who makes a dime the

duty of keeping records for the Collector of In-

ternal Revenue?

Mr. Binns: No, your Honor. No, your Honor,

except if this law does. In other words, except if

we can force them by saying you can't conspire
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to do it. In other words, we are [56] right back

to the case of Senator Langer. He probably never,

all by himself, had gone around and collected that

magazine subscription, but because he did it in

concert with other people, he violated the conspiracy

statute and he was stuck with it.

The Court: I have your point.

Mr. Binns: In other words, there is no statute,

your Honor, there is no regulation that makes

everybody keep these records. We are faced with

the naked question here: Can a group of people

get together and agree that we will keep false

records; that we can conceal, we destroy accurate

records and we will conceal the names of people

we deal with, the amounts of money we are dealing

in, the names of people we are employing, the

amounts of money we are paying them, and not

have violated this statute by conspiring to inter-

fere with the functions of the Collector of Internal

Revenue and the Commissioner of Internal Reve-

nue. [57]
* * *

Mr. Binns: I can give you some additional

authorities on this question of conspiracy to defraud

by interfering with governmental functions.

The Court: As I understand the essentials of

that, it must be shown that the plan was to do

something which would interfere with something

that the official had a right officially to be concerned

with. He might be interested in it, but if his official

duties did not encompass it, it could not constitute

an interference, could it?
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Mr. Binns: That is correct, your Honor.

The Court: And that is the reason the question

is in my mind whether it is not necessary to show

some facts from which it would be made to appear

as to the Collector of Internal Revenue that these

were records in which he was interested. If there

is no minimum on wages paid employees, if every

penny is the subject of some withholding, then that

may answer it partially.

Mr. Binns: There is no minimum for social se-

curity purposes, your Honor. [66]

The Court : That may partially answer and may
completely answer the question as to that phase of

what we have referred to as the second paragraph,

Lines 13 to 32 on page 3 of Count 1.

Of course, that does not quite answer whether

any wages were paid, the absence of any allegation

or contention that there is no allegation that wages

were paid.

Mr. Binns: Oh, I think, your Honor, when you

allege that they concealed the amount paid, that

that is sufficient allegation that they were paid.

The Court: Yes. With respect to these other

records must there not be some facts which would

show that the Collector is officially concerned with

those records?

Mr. Binns: I do not feel there are any facts

that could be alleged further showing his official

concern, your Honor.

The Court: Specifically, if a man's gross income

is $500 a year is the Collector entitled to be offi-

cially concerned with his records?
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Mr. Binns: Your Honor, you are stepping over

one part.

The Court : No. I am asking you a question, that

is all.

Mr. Binns : He is officially charged.

The Court: I want the authority for it. I did

not know that he was concerned with any records

except of persons who were within the purview of

the Act.

Mr. Binns: Yes, your Honor, because he has to

find [67] out whether the man is within or not.

The Court: I understand that argument, but is

there any legal duty upon anyone to maintain or

preserve records when he is not within the Act?

Mr. Binns: No legal duty, your Honor.

The Court: What official concern may the Col-

lector have with his records, then?

Mr. Binns: Because, you see, these people de-

liberately conspired to keep him from finding out

that fact, among other things.

The Court : Mr. Binns, my question—and I want

you to understand it is this—would be answered

if there were just one sentence there saying that

the gross figures were in excess of the minimum of

the statute.

Mr. Binns : I realize <that, your Honor. But the

problem with that is that when you have gotten

into a case where they have deliberately concealed

income, perhaps the Government can't make that

determination. Isn't that an impairment of the

functions of the Collector, that he can't tell you

if he made $600 or not, because of the method
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The Court: If the proof established they were

records kept by some boys of a penny circus in a

back yard, would not the case fall because we would

have to say that the Collector of Internal Revenue,

though privately curious, was not officially con-

cerned? [68]

Mr. Binns: Of course, it is hard to conceive of

boys deliberately conspiring to impair.

The Court: I can suppose any case I wish, Mr.

Binns.

Mr. Binns : That is right.

The Court: I have to test these things by ex-

treme cases.

Mr. Binns: That is right.

The Court: If the proof here showed that these

were records kept by people—I do not have to

really describe them—let us just say people who

are not called upon to make any tax return. I do

not know. There may be dozens of categories I

can't even think about. If there are records of

those people, can it be said that they interfered

with any function of the Collector of Internal

Revenue ?

Mr. Binns: I think, in the naked sense it can

be said, your Honor, you have still got to go back

to the proposition that he has to have some method,

he has to have information furnished to make the

first determination as to whether or not these are

people within a bracket that I am not directly

concerned with getting tax from.

The Court: Your point is that the Collector of
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Internal Revenue, it is one of his official duties to

examine the records of all citizens?

Mr. Binns: That is right.

The Court: High and low, great and small?

Mr. Binns: That is right. Because, if he does

not do [69] that, your Honor
The Court: Even the " piggy banks"?

Mr. Binns: That is right.

The Court: It is one of his official duties to do

that?

Mr. Binns: He may not do it, your Honor, but

it is within his functions.

The Court: Very well. I would like to give you

an opportunity to submit any further authorities

you might have.
* * *

Do you wish to add anything this afternoon, gen-

tlemen ?

Mr. Beirne: May I make one further observa-

tion, if the [70] court please? I will be very brief.

The Court: Yes.

Mr. Beirne : I make it only because your Honor

stated you were satisfied with Counts 3 to 20. I did

not know, after Mr. Binns' argument in respect of

Counts 1 and 2, whether I had made myself clear

with reference to those counts.

Briefly, it is this, if the court please: That with

reference particularly to Counts 3 to 10, inclusive,

there is no allegation in any of those counts, if the

court please, that the persons involved come with

the statutory class from whom the income tax

should be collected or the social security tax.
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The Court: Do not the amounts there save it,

Mr. Beirne?

Mr. Beirne: It would not indicate it, if the

court please, at all. I do not think the statement

of amount would indicate at all that those persons

were within the statutory class.

The Court: They are alleged to have performed

the function to the extent of $718, for example, in

Count 3, and it is claimed that they should have

withheld $3,398.30.

Mr. Beirne: It would not indicate at all, if the

court please, that they were required to do it, the

fact that they did do it.

The Court: I have your point.

Mr. Beirne: And with reference to the social

security [71] Mr. Binns suggests that there is no

minimum amount. But there is, if the court please,

as I understand it. As I say, I am an amateur in

this tax field, and, as I understand it, the social

security does not extend to all people. I know they

have extended it during the last year, and I think

at the time these acts were alleged to have been

committed that the social security tax did not

extend to every person.

The Court: There are certain exemptions, but it

would not be necessary to negative the exemptions,

would it?

Mr. Beirne: It would be necessary to show that

they are within the class required.

The Court: Would that not fall within the rule

that exemptions or exceptions to the statute need

not be negatived ?



United States of America 359

Mr. Beirne: I do not think so, if the court

please. [72]

Wednesday, July 11, 1951, 1:30 P.M.

(Case called by the clerk.)

The Court: United States vs. Kobey. Do you

gentlemen have anything further to add to the

memorandum %

Mr. Beirne: Your Honor received our last

memorandum this morning?

The Court : Yes, filed at noon.

Mr. Beirne: We have nothing further to add

to that, if the court please, unless Mr. Binns has

additional authorities that he wants to refer to.

Mr. Binns: No, we have no additional authori-

ties, your Honor.

The Court: Very well. If there is no objection,

gentlemen, I will submit the motions upon the argu-

ments heretofore made and the memoranda on file.

Mr. Binns : There is one point, your Honor, that

I would want to bring to your Honor's attention,

and that is in connection with request for bills of

particulars. I feel that the court should see the

nature of the documents that I have been offering

! counsel access to. And I think if the court examines

those documents, the court will see why it is im-

possible for the Government to furnish the de-

j

fendants with the names of various individuals

whom we charge they concealed, because of the

fact that in that so-called set of books the [77]

individuals are carried by a code or by a nick-
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name and we do not know who the individuals are

that are covered by those codes or nicknames in all

instances.

The Court: Have you exhibited to counsel all

records upon which the Government expects to rely ?

Mr. Binns: Yes, your Honor. All counsel in

the case have not seen them. Mr. Beirne and Mr.

Cannon have and, I understand, Mr. Fischer. I

do not think I have met him.

Mr. Cannon: He wTas here the other day and

he is going to represent two, Mr. Himebaugh and

Mr. Kelley. We have seen them. We have seen

this mass of documents.

Counsel told us the other day, as he told your

Honor here, that there are some of the names they

cannot identify; but there is certainly a vast num-

ber of them, according to his information to us, that

they can identify. Of course, I can't ask them to

furnish a bill of particulars on what they do not

have, but we can ask them to furnish, and we

think we are entitled, to a bill of particulars insofar

as they are able to supply it.

Mr. Binns: I am in the process now, your

Honor, of having the various documents photostated

and I have—oh, I will say about a third of the

photostats back. Mr. Cannon can have those to-

day and, as the others arrive, they can be delivered,

too, so that he will have a complete set of his own

to work with. [78]

The Court: What about the names the Govern-

ment does know?

Mr. Binns : The names that the Government does
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know, your Honor, are contained in a list in one

of the things we have photostated.

Mr. Cannon: And those are the only ones the

Government does know, are on that sheet you

showed us the other day that did contain certain

full names'?

Mr. Binns: Yes. I do believe that the names,

however, discovered by independent inquiry are

evidentiary.

Mr. Cannon : By the same token, if the Govern-

ment has discovered them by whatever inquiry they

have made and they are relying upon that investi-

gation to prove the charges laid in some of these

counts, we think we are entitled to know who the

Government contends these people are so we can

be prepared, when the time arrives, to present

whatever we have with respect to the matter. We
ought not to be kept in the dark, it seems to me,

until the time of trial to then be confronted with

the names of the people whom the Government

contends are the ones we concealed.

Mr. Binns: I have here, your Honor, some of

the documents, if your Honor has not had a chance

to see them, and give you an idea.

The Court: No, I have not seen any documents

in the case. There are none have been presented

to the court so far. [79]

Mr. Binns: It will give you an idea of why
it is difficult to give names and identities of the

persons.

The Court: We are not addressing ourselves

now to what the record shows. Those matters will
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be available to the defense. But what is under dis-

cussion now, as I understand it, are names that the

Government relies upon which are not shown by

the records. What is your attitude with respect to

them?

Mr. Binns: My attitude on this, your Honor, is

that they are asking for evidentiary matter and

they are asking for the names of the Government's

witnesses, neither of which are they entitled to

have.

And further, I think, your Honor, that it is some-

what odd that the defendants who maintained this

set of books should be asking us who the books

concern themselves with, something that should

be peculiarly wTithin their own knowledge.

Mr. Cannon: If the court please, the two cases

we submit in our memorandum, the first memo-

randum we filed with your Honor—there are two

cases: one, United States vs. Johnson, out of the

District Court of the District of Columbia ; another

one, United States vs. Curland, I think it is, that

the defendants are not presumed to know anything

about the charges in this indictment, and we are

entitled to the information.

We quite agree we are not entitled in a bill of

particulars to the statement of the method the

Government intends to [80] use to prove a case ; but

we are entitled, if we are entitled to anything on a

bill of particulars, as to details as to what the Gov-

ernment intends to attempt to prove, whatever they

have under the charges made in the indictment, not

the method of proof but what they intend to prove

;
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and this indictment does not inform us of those

facts within the limits fixed by the Cruikshank,

Pettibone and Hess cases, in our opinion.

Mr. Binns : In connection with my original brief

I cited Bodine v. First National Bank of Merchant-

ville, 281 Fed. 571, which concerns itself with mat-

ters entirely within the knowledge of the defendants

or peculiarly within their knowledge.

The Court: Of course, so far as concealing

names and identities of persons employed, that is

a matter presumably within the knowledge of the

defendants ; that is true. But concealing the names

and identities of persons paying money to or deal-

ing with defendants in connection with horserace

betting and gambling activities being conducted

by the defendants and others, is there any prejudice

that can come to the Government by disclosing those

names, the names upon which the Government

relies ?

Mr. Binns: I would say, your Honor, that we

do not know the name of a single bettor.

The Court: Are you relying upon any names

that are not [81] shown on the record, copies of

which you propose to furnish the defendants'?

Mr. Binns: I think, your Honor, that some of

the bookie agents have been identified, although

their names do not appear on the records. For in-

stance, I know the instance of one man who is a

defendant, Marion Marciniak, his name appears

on their record as something else.

The Court: I do not mean that the true name
appears on the record, but some designation of per-
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sons upon whom the Government relies appears

upon these records.

Mr. Binns: No, your Honor. For instance, we

are not finding any bookie agent who does not

appear under some guise in their records. They

may have him down as "No. 18" and we have

found out who No. 18 is by their record. As I re-

call, 18 is Harry Fain

The Court: You need not go into any detail.

I just want to test the objection here, based upon

the ground that this is information presumably

within the knowledge of the defendants. These are

defendants' records'?

Mr. Binns : That is right, your Honor.

The Court : And you propose to give them photo-

static copies of the records ?

Mr. Binns: Yes.

The Court: And, as I understand the Govern-

ment's position, any person who is referred to in

the indictment as [82] having his name concealed

or identity concealed is a person whose name, under

some designation, appears in these records %

Mr. Binns: No. No, that is not correct, your

Honor. There are some people whose names have

no designation or nothing concerning them appears

in that record. The identity of

The Court: And they are persons whose names

or identities are alleged to have been concealed

by the defendants?

Mr. Binns: That is correct. And all that the

Government can prove is that there were such
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persons, and we have none of their identifications

or their names.

The Court: We are possibly coming closer to it.

I don't know whether we are or getting farther

from it. Are there any persons whose names the

Government does know and upon whom the Gov-

ernment relies to establish proof of concealment

as alleged in the indictment, but whose names or

designations do not appear upon the records in

question ?

Mr. Binns: None that I know of. No, your

Honor, there are none.

The Court: Does that assurance meet your ob-

jection, Mr. Cannon^

Mr. Cannon: I don't think it does, if the Court

please. It seems to me that if they are going to

prove or attempt to prove that certain persons

existed, payments to whom were concealed, if they

are just going to prove that some persons [83]

existed, without being able to designate a single

person either now or later, it seems to me that it

does strengthen the argument that we have made

that the motion to dismiss should lie and should

be granted.

The Court: I am referring now to the motion

for a bill of particulars. For instance, here is a

record before me that has "Sid C." As I under-

stand the Government's position here, it is that

that is a concealment. I am presuming that might

be one upon which the Government relies. The

Government expects to show that "Sid C" refers

to so and so. It may refer to Albert Jones or some-
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thing like that. Would it be your position the

Government would have to tell you that, because

presumably that would be within the knowledge of

the defendants, if it is true, these being the defend-

ants' records?

Mr. Cannon: Yes. But it is our contention, if

the court please, that we would be entitled to that

information if the Government contends that "Sid

C" is John Jones or Joe Doakes. We are entitled

to know what their contention is on that, because

that is the basis upon which they are going to rely

to prove a concealment of the money that should

have been paid to or received from John Jones or

Joe Doakes under the name of "Sid C." We are

entitled to that, I think.

But back of that, I think that the mere fact that

counsel asserts that these are defendants' records

and the knowledge must be within their own gam-

bit, why, that, your Honor cannot [84] nor can

counsel indulge, that they are our books and there-

fore we must know it; because under a similar

case, I think the law is clear that the indictment,

being what it is supposed to be, a charge against

men who are innocent.

We can't indulge any presumptions that they

know anything at all about the charge.

The Court: No. But for the purpose of this

motion, what I was attempting to do is to have

the Government make some assurance on the record

as to the scope of the case, and we are referring

now to what may or may not be true but to what

the Government relies upon. The Government says
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we rely upon these documents, photostatic copies

of which we are going to furnish you. We contend

and expect to try to prove that these other defend-

ants' records, and the persons whose identities and

names are alleged to have been concealed in the

indictment are persons who are designated in some

fashion, so far as we know or so far as we contend,

upon the records of the defendants.

If that is the case the Government expects to

prove, then the Government expects to rely upon

information within the knowledge of the defend-

ants, doesn't it?

Mr. Cannon: That is right. And I think that

that would probably meet the point that we raise

on the demand for the bill. We would like to have

that, though, clear in the record, either here stated

into the record or in a written [85] document be-

cause, of course, a bill of particulars is one to

measure the outside limits that they can go so far

as proof of it.

Do I make myself clear in that regard?

The Court : Yes. Well, the record is being made

in this colloquy here, I take it.

Mr. Binns: Your Honor, I feel that there may
be some misunderstanding. I am not saying that

every person who was concealed appears in those

records by some symbol or other.

The Court: Insofar as known to you?

Mr. Binns: All the persons who are known to

me do, but there are other persons.

The Court: There may be persons whose names
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are unknown to the Government and whose identi-

ties are unknown to the Government.

Mr. Binns : That is right.

The Court: Whose transactions were concealed.

Mr. Binns : That is correct.

The Court: And whose identities under any

designation does not appear on the records of the

defendants ?

Mr. Binns: That is correct.

The Court: But so far as you are now aware,

the Government, as I understand it, is not relying

upon any such proof to establish the guilt of these

defendants.

Mr. Binns: We are not relying on bringing in

any of [86] those individuals because we do not

know who they are.

The Court: Doesn't that meet it, Mr. Cannon?

Mr. Cannon: If they do not know, they can't

tell us; and if they are not relying on any peojjle

other than the ones that they have indicated here,

that is as far as I think we can go on the demand

for a bill.

The Court : Of course, the Government may dis-

cover something between now and the time of the

trial. I do not want to preclude them. I want it

understood that this limitation is limited to as far

as the Government is now advised.

Mr. Cannon: Yes, sir.

The Court: That is one of the dangers of a bill

of particulars of this character; there may be some-

thing further unraveled.

Mr. Cannon: And, as thev unravel them, we
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would like to have the order, from time to time,

that they furnish them to us, because we may be

confronted with an entirely new group at the time

of trial concerning which we have had no informa-

tion at all. And after the case gets into the trial,

of course, I am sure that the court would—this

court and any other court would—look very favor-

ably upon a request for any continuance while we
prepare those phases of the case. So we would like

to have an understanding with the United States

Attorney, at least, that as he discovers those names

he will furnish them. [87]

The Court: Do you have any objection?

Mr. Binns: I have no objection to that, your

Honor, except at least that I do not feel we are

obligated. In other words, we charge these defend-

ants concealed from the Collector the names of the

persons they are dealing with. I think that the

names and identities of those people are eviden-

tiary details that the defendants are not entitled to

under a bill of particulars, even if we would hap-

pen to find one. I mean I have been frank in say-

ing that we haven't got any.

The Court: Strictly speaking, that may be true.

Adjudicated cases are not of much assistance in

passing upon these matters. It is a question of

essential fairness in a given case.

Mr. Binns: I think so.

The Court: I am assuming from what you gen-

tlemen have said about the volume of documents

that there must have been a number of transactions

I which the Government proposes to show; in addi-
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tion to that, there may be a myriad of transactions

that the defendants may have engaged in that the

Government makes no controversy about, that are

not intended to be covered in the indictment. It

would seem unfair to expect the defendants to be

prepared to defend as against every transaction

when there are only certain transactions the Gov-

ernment might rely upon. [88]

Now, particularly, when you go outside their

records and say the Government expects to rely

upon proof of some matter not now known to the

Government and not shown by the records of the

defendants, that the defendants could well be ad-

vised, generally, of the nature of the transaction

upon which the Government relies. I do not mean

to furnish the Government's evidence in the case,

but to direct the defendant's attention to a person,

for example, whose name does not appear on the

records at all, so that they may be prepared to

defend on that ground.

Mr. Binns: I will be very frank with the court.

I mean, while I do not feel they are entitled to it,

I did not want to argue about the matter, your

Honor, because I wanted to be frank with the court

that I just do not have any.

Your Honor, we would not be bound—in other

words, we do not have to prove that Jim Jones'

name does not appear on that record in order to

establish that that record is not complete. All we

have to do is to establish that there were transac-

tions with people, we do not know their names or
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who they are, but we establish there were transac-

tions and their names are not on the records.

The Court: I do not assume there would be any

question as to that. Of course, if the name does not

appear on the record and you could prove there

were transactions with him, that would be probably

a clearer case of concealment than if [89] his name

did appear under some guise.

Mr. Binns: That is correct, your Honor.

The Court: But the question now is: Would
the Government be willing, if it later intended to

rely upon some individual whose identity does not

in any manner appear upon these records, copies

of which you are referring to the defendants, that

you make known that fact generally to the defense ?

The extent to which you will be called upon to

make a disclosure beyond mere identity of the

person would be a matter that will be left open for

further discussion at the time.

Mr. Binns: I think the whole matter should be

left open for discussion, your Honor, until we find

such person.

The Court: What counsel seek now is merely

to be notified that you have found such person.

Obviously they cannot even raise the question un-

less they know the question is there.

Mr. Binns: I will promise to do that, your

Honor.

The Court: Does that meet it, Mr. Cannon?

Mr. Cannon : Oh, yes, I think so.

The Court : Very well. The pending motions

for bills of particulars will be denied without prej-
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udice to renewal of the motions prior to trial, if

so advised, on the part of any defendants who may
wish to present matters not presented by the pend-

ing motions. [90]
* * *

The Court: Very well, gentlemen, the motions

to dismiss are submitted.

The case is set for trial July 30th at 10:00

o'clock and will be tried, according to present

arrangements, by Judge Ling.

All defendants as to whom the case has been set

for trial are instructed to return to this court room

on July 30th next at 10:00 o'clock. [92]

Thursday, July 26, 1951, 1:30 P.M.

(Hearing on Defendants' Motion to Continue

Case for Trial.)

The Court : I will hear from the Government on

the motion.

Mr. Binns: Your Honor, I do not feel that the

motion is proper at this time and that it is made

in good faith. The documents that counsel is com-

plaining about could have been exhibited to him

had he desired to do so. They were in the hands of

the county clerk's office after having been used at

a trial in which counsel was the counsel for the

defendants and are the documents used. They han-

dled them and argued the case and were enabled

to use them at any time over there. They have

been available over here, copies have been available

at my office and counsel was free to use them.



United States of America 373

The photostating perhaps was a little bit slow,

your Honor, but it was so voluminous that it has

taken us quite a time to get them all out. We have

used the machinery in our office, the machinery in

the special agents' office, and the machinery at the

Bureau of Internal Revenue in order to get this

photostating done.

I feel that, had counsel desired to make any of

these analyses that he talks about in his affidavit,

he has had plenty of time to do so.

The Court: Have you kept your promise about

the delivering [2*] of these documents?

Mr. Binns: As I understand, your Honor, the

documents have been delivered to Mr. Cannon. As

soon as one complete batch was completed it was

delivered to him. I felt that would be the only

way that would do him any particular good. If

they handed them to him a sheet at a time, it would

have been a mass of unrelated documents that would

not have done him any particular good at all.

The Court : Have all these documents mentioned

in the affidavits in support of the motion been in-

troduced in the superior court trial ?

Mr. Binns: My recollection, your Honor, is that

every one of them has been.

The Court: What about the tax returns?

Mr. Binns: No, the tax returns were not, your

Honor. The tax returns were of no concern over

there.

Mr. Cannon: Or the social security returns.

The Court: I include both income and social

security in my query as to tax returns.

Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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Mr. Binns: Yes, I understand, your Honor.

Mr. Cannon: The withholding records were not

introduced. I think Mr. Binns' statement, your

Honor, is in utter good faith, but it is Mr. Beirne's

recollection and also my own that many of the

papers that we have had copies of were not used

in the state courts. Some of them were and some

we [3] just received today and I do not know

whether they were or not. We just got a large

batch of them today as the last installment, I guess.

The Court: Do you wish to say anything more

in support of the motion?

Mr. Cannon: I would like to make this observa-

tion: The fact, your Honor will recall, on our

motion for a bill of particulars, at the time your

Honor overruled that or denied the motion without

prejudice, it was based upon the statement, I am
sure that we all remember, as to what counsel at

that time said would be available to us in photostat

form, so we could work with them.

Your Honor made that ruling, that we should

have the copies, and also suggested that a number

of copies be made so there would be enough for the

court, the clerk, the reporter and all of us. We
have been getting them as fast as they were available

to us. But the mere fact they wrere introduced in

the state courts or some of the documents were in

the state courts would not, it seems to me, militate

against our right to have them now under this

particular charge, because of the fact that we asked

for particulars with respect to the nature of the

charge and the documents upon which the Govern-
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ment intended to rely, and your Honor gave us

that order or we thought we had an order to get

those.

The mere fact wT
e may have seen them over there

in the [4] state courts, it does not seem to me that

ought to avail the Government anything, because

we do not know whether those are the documents

they are going to use and what they are going to

use them for.

We are charged here with a conspiracy running

from August, 1945. So far as we have been able

to find, there has been absolutely nothing furnished

to us for the years 1945, 1946, 1947, only a part of

1947 and part of 1948, nothing for 1949 until the

other day, I think, and nothing for 1950 or '51.

The Court: Have the photostats been furnished

now at this time?

Mr. Cannon: Well, I understand this is the last

group we just now have received, aside from the

ones that are set out in Mr. Binns' affidavit and

the receipt that I have signed for them, your Honor.

We have now been furnished today, as we came

to court, with these extra photostat copies and I

have a list of those and I find a receipt for them.

This may be all they have.

The Court: Have you furnished now, Mr.

Binns, all of the photostatic copies of documents

on which the Government is to rely ?

Mr. Binns: I think we have over-furnished it,

your Honor.

The Court: I am not interested in the overage.

I am just interested in the minimum.
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Mr. Binns: I was checking up before I came

down to court, [5] your Honor, and I think there

are three income tax returns that the girls are

photostating up there in the Internal Revenue right

now that are, to my knowledge, the last.

The Court: Do you have any documents cover-

ing the year 1945?

Mr. Binns: Income tax returns for the defend-

ants for '45, '46, and '47. I think they have their

own for '48.

The Court : What about 1950 and 1951

!

Mr. Binns: No, we have nothing in 1950 and

1951 in the way of documents, your Honor.

The Court: Do you have copies of the income

tax returns for those years?

Mr. Cannon: We have the income tax returns

they furnished us the other day. All were for 1948,

I think. We have never had any furnished to us

for any other year, as I recall.

Mr. Binns: These are the partnership's own

partnership returns.

The Court: Not the individual.

Mr. Binns: That is the type of thing, your

Honor, that is within their own knowledge. That is

their return that they filed. Because we are being

nice enough to give them a photostatic copy of the

original

The Court: But what I was interested in, I

think, as much as anything else, is knowing that

they have covered the situation, knowing that they

have copies probably of all [6] these tax returns.

Unless the records were taken away, I suppose the
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individual tax returns are all available to the

clients. They have copies, I presume.

But what the defendants are interested in, as I

understand it, is knowing that they have what you

are going to use; in other words, that they can go

to work on what they have as being the documents

that they are to be faced with at the trial.

Mr. Binns: They can, your Honor, with the ex-

ception, as I say, of the fact that some of the ones

that we have photostated and given to them we
might not use, but we felt we have given everything.

The Court: They have everything you intend

to use?

Mr. Binns : That is right, your Honor.

The Court: With the exception of these income

tax returns?

Mr. Binns : And this copy of their own partner-

ship returns that they have filed for those years.

The Court: What about the individual returns?

Mr. Binns: We anticipate using no individual

returns, except 1948 returns.

The Court: What about the so-called social se-

curity returns?

Mr. Binns: They have those, your Honor. They

have those.

The Court: Do you expect to use those for all

the years? [7]

Mr. Binns: No, just for 1948, your Honor.

The Court: Is there any reason why you cannot

make known now what years you intend to rely

upon, if you are relying upon any lesser number

than those mentioned in the affidavits ?
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Mr. Binns: No, your Honor. I think my theory

of the case is, if we can prove what happened in

one year, it can be applicable to other years. In

other words, we show a course of conduct for 1948

and show that they operated similarly in other

years, I think it would apply to all of them.

The Court: You were going to ask the jury to

assume that it might have taken place in prior

years

Mr. Binns : That is right.

The Court: If there is evidence of conspiracy

and the conspiracy was formed at some earlier

time?

Mr. Binns : That is right, your Honor.

The Court: And continued to some later time.

Mr. Binns : That is right, your Honor.

The Court: But you intend to concentrate pri-

marily upon the records for the year 1948?

Mr. Binns : That is right, your Honor.

The Court: Is that helpful to you, gentlemen,

in preparing?

Mr. Cannon: Of course, if we understand that

the documents we now have copies of are the ones,

that they are all exclusive of what they intend to

rely upon, then we will be [8] able to go on from

there, yes.

The Court: As I understand it now—and let us

be careful about this, Mr. Binns, right on the edge

of your chair and don't overstate it for the Govern-

ment—as I understand, the Government says now,

with the exception of partnership tax returns for

—

what years?
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Mr. Binns: 1945, '46, and '47.

The Court : with the exception of those three

documents, partnership returns of Kobey and oth-

ers, tax returns—federal and state, or purely fed-

eral?

Mr. Binns: Purely federal.

The Court: federal partnership tax returns

for those years, that you have not only all the

documents upon which the Government intends to

rely, you have more than all the documents that

they expect to use. Is that a fair statement, an

accurate statement?

Mr. Binns: That is an accurate statement, your

Honor.

Mr. Beirne: May I make an observation, if the

court please?

The Court: Yes.

Mr. Beirne: If your Honor please, the first

count in the indictment, as your Honor will recall,

is a conspiracy to obstruct and to defraud the

United States by impairing the functions of the

Internal Revenue Department. And then is set

forth in detail the manner in which the objects

of the [9] conspiracy were to be accomplished; and

briefly stated, it was that the defendants concealed

names of persons with whom they were doing busi-

ness, amounts of money paid to those persons and

amounts of money received from those persons,

concealed the names of the employees, and concealed

the amounts of money paid to employees, destroyed

memoranda and concealed memoranda, books and

documents. That is briefly stated.

That, if the court please, constitutes the manner
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in which the conspiracy was to be carried out, and

that conspiracy, as alleged in the indictment, began

in August, 1945, down to the return of the indict-

ment, June 18, 1951.

It seems to me, if the court please, that we should

have from the Government the records for those

particular years which we could examine and in-

vestigate for the purpose of preparing our defense

for that particular charge, if for no other, and

that is what we do not have.

The Court: As I understand from Mr. Binns,

you have everything that the Government expects

to rely upon in prosecuting the action.

Mr. Beirne : Yes. It may be, if the court please,

that from those documents in 1945, '46, and '47,

and the ones with which we are not provided, we

may be able to defend ourselves against the particu-

lar charges.

The Court: Let us go at it another way. Do
you have other documents dealing with those years

of which you have [10] not furnished copies?

Mr. Binns: No, we have none, your Honor. I

believe we have one sheet of paper for 1947.

The Court: Well, will you furnish a copy of

that?

Mr. Binns: That has been furnished to them,

your Honor.

The Court: Then is it correct to say that you

have furnished to the defendants, with the excep-

tion of partnership returns, all of the documents

you have involved in these charges?

Mr. Binns: No, your Honor, it is not correct.



United States of America 381

There are file drawers full of things up there that

we have no use for, that we are not anticipating

using and that we have not photostated; but they

are available to them at any time they want them.

The Court: The defendants may make free use

of them?

Mr. Binns: Yes, your Honor. They are in pos-

session of your court clerk as deputy county clerk

and they are there. There must be at least 500

documents involving horserace literature that we

are not concerned with.

The Court: Gentlemen, my law clerk was depu-

tized as a deputy county clerk so these documents

would be available over here. And I am sure he

would accommodate you, day or night, to make any

examination you wish of them.

Are all of them in his possession ?

Mr. Binns: He has got every document, your

Honor, that [11] I know of. He has, and they are

all together.

Mr. Cannon : Then I understand that these docu-

ments—am I correct in this understanding: That

the documents of which we have been furnished

photostatic copies, they include all the documents

the prosecution intends to use in the proof of these

charges %

Mr. Binns: That is correct, with the exception

of the 1945, 1946, and 1947 partnership returns,

which you will get as soon as they are photostated.

Mr. Cannon : With that understanding and with

the understanding, further, that we can at the con-

venience of the deputy county clerk examine what



382 Marvin Kobey et ah vs.

other documents we may want that the prosecution

has not furnished us with, I think that would sat-

isfy us insofar as those records are concerned.

The Court : If you would like to work on it day

or night or week ends, I am sure he could arrange

to be here.

Mr. Cannon: I appreciate that very much.

Mr. Beirne : Your Honor understands, of course,

that we did not get all of these photostatic copies

at the one time?

The Court: Yes, I understand.

Mr. Beirne : We got some this week, and finally

we are handed some right now, so that we have not

had an opportunity, if the court please, either to

examine them ourselves or to have the accountants

examine them.

Mr. Cannon: The first group came on July

18th. [12]

The Court: The time is short, gentlemen. I

know that and I know you are laboring under great

difficulties, but probably at any time you go to trial,

as far as the lawyer is concerned, that will be true.

I have no doubt as far as the accountants are con-

cerned it is probably even a greater burden as to

them.

On the other hand, some accommodation will have

to be made in a case such as this to the calendar

of the court. We have to weigh the inconveniences.

If you want to have your accountants make free

use of those documents in the possession of my
law clerk, as deputy county clerk, I will undertake

to arrange with him to meet your convenience at
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any time between now and the time of trial and

during trial.

Mr. Cannon: May I have just a moment, please?

The Court: Yes.

Mr. Cannon: I was just consulting with Mr.

Beirne, if the court please, and I think that there

would be no need of inconveniencing your clerk

for the time being, because those other documents,

I have no doubt, are the ones we would want at

the time the defense goes on. We have our hands

full now in working on these particular documents

now in our possession.

The Court: What I had in mind was no doubt

the individual documents here, and they are not

going to be of too much service to your accountants.

They want to paste the music [13] together, the

whole picture together, before they can draw con-

clusions about it.

Mr. Cannon: Yes. And that is what they will

now do with the documents we now have.

The Court: You may refer to them during the

course of the trial. Mr. Hoegh is a very accommo-

dating gentleman.

Mr. Cannon : Yes, I appreciate that.

The Court : He does a great deal of night work,

anyhow, and I know he will glad to stay after hours

to afford your accountants an opportunity to ex-

amine those.

I

Mr. Cannon: I appreciate that.

Mr. Beirne: If the court please, it will be abso-

lutely impossible, as I see it, for us to prepare any

kind of defense in this case, having just received,
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as your Honor knows, these photostatic documents

and having had no opportunity or sufficient oppor-

tunity for either the accountants or counsel to pre-

pare. It is not a question of the inconvenience of

counsel, if the court please; it is a question of the

preparation of the defense for these defendants.

The Court: Yes, I understand. I have in mind

that these are largely their records. There are a

number of considerations. But even at best, this

type of a case is difficult to prepare on both sides.

Mr. Beirne: Yes, your Honor.

The Court : I appreciate the co-operation of you

gentlemen [14] in getting it to trial. As the Gov-

ernment case comes in, I am confident that if you

are taken by surprise, some reasonable delay of a

day or so that might permit you to catch up will

be granted. As a matter of fact I will speak to

Judge Ling about it and tell him and acquaint him

with the circumstances that brought the case up to

this stage.

Mr. Beirne: We do not have to wait, if the

court please, to be taken by surprise. We are taken

by surprise right now as far as these documents

are concerned.

The Court: It would not be the first case that

we all prepare as we go along, sometimes. In fact

it is very difficult in a case like this not to prepare

as you go along.

Mr. Beirne : It is the first case that I have ever

been in, your Honor, if the court please, where we

have had only two weeks in which to prepare for a
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case involving twenty counts and two of which are

conspiracy counts. I have never been able to

The Court: Mr. Beirne, I would not want my
ruling to be unjust in this matter at all.

Mr. Beirne : I am satisfied of that, your Honor.

The Court: I know it is not going to be con-

venient to go to trial, and probably never will in

a case like this be totally convenient for either

side.

Mr. Cannon: May I make an observation, if

the court please ? I told Mr. Beirne this morning

—

an ex parte [15] statement, of course—that I have

never gone into a case where I felt so illy prepared

and poorly prepared as this one, and where the

whole case really depends upon accounting.

And I therefore urge it upon your Honor, the

necessity of giving us a little time to get some of

the factual data together in relation to these vari-

ous counts in this indictment.

The Court: There are individual counts involv-

ing pretty largely just individual persons.

Mr. Cannon: Except with the fact that we are

charged, of course, the four principals are charged

with filing or causing to be filed these various mat-

ters, and all relating back to the first and second

counts in the indictment.

And I really conscientiously feel that if your

Honor wrould give us a continuance—I don't care

about a long one—a continuance that will enable

us to familiarize ourselves with them, that time

would be saved, really, than to adopt the expedi-

ent by your Honor of a recess.
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The Court: How many days as a minimum
would help you?

Mr. Beirne: A minimum, if the court please,

and I say "a minimum " advisedly, of two weeks

at least.

The Court: Well, Mr. Beirne, you have been

forced into cases and I have too, when I was at

the bar, and sometimes I was glad of it when I

was forced into trial. This is that type of case,

as I would view it. I do not think counsel [16]

would ever be satisfied they were definitely ready

for a case such as this.

Mr. Beirne: There is no question about that.

No attorney is ever as ready as he wants to be.

But in this case, if the court please, we have no

time at all within which to prepare.

The other cases were set over, if your Honor

please, until September 4th.

The Court: Just for setting.

Mr. Beirne: Yes.

The Court: It is because there is no one to

try them.

Mr. Beirne: I beg pardon?

The Court: The only reason is there was no

one available to try them and the Government

could not try two of them at the same time.

Mr. Beirne: I do not know, your Honor.

The Court: How long do you estimate this case

will take, gentlemen?

Mr. Beirne: Mr. Binns, if your Honor please,

suggested when we were here the first day that the

case would take only a week.
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The Court: I understood the Government's case

would take a week.

Mr. Binns : That is correct, your Honor.

Mr. Beirne: I have had a little experience in

conspiracy cases and I have never seen one yet

that was completed in less [17] than two weeks,

no matter what kind of a case it was. And this

one, if the court please, your Honor can tell from

the first two counts it would be impossible to try

it within two weeks. It would take longer than that.

The Court: Would you prefer to have your

time before the Government puts on its case or

after the Government puts on its case %

Mr. Beirne: If the court please, we want it

before the Government puts on its case. We would

not be able to cross-examine witnesses if we do not

have some knowledge of the case before the prose-

cution put on its case.

The Court: Well, we have some practical mat-

ters here to consider. If a delay of a few days,

three or four days, would be helpful, I would want

to consult with Judge Ling about it. And if he is

agreeable to it

Mr. Beirne: If the court please, would it be

amiss to make inquiry if there is any particular

reason why this case should go to trial within the

next few days'?

The Court: There is only one reason that I

know of, and that is, I believe all the criminal

cases should be expedited as rapidly as possible,

and the calendar of the court is such that if this

case goes to fall, it may go into the following year
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before it is reached, and that should not be. The

defendants do not want that.

Mr. Beirne: No, the defendants do not want it

and we do [18] not want it, if the court please.

The Court: We have to make some sacrifice and

some extra effort.

Mr. Beirne: Yes, your Honor, but not at the

expense of the defendants, if the Court please.

The Court: No. It is a question. If I felt that

the defendants were being deprived of a fair trial,

why, of course, that, if for no other consideration,

would overrule that.

Mr. Beirne: It is my considered judgment, if

the court please, that the defendants will be de-

prived of a fair trial if we are compelled to go to

trial on July 30th in the present state of the record

and the present condition of things. I say that con-

scientiously, if the court please.

The Court: I am sure of that. But the trial

may be slowed down to some extent, and that is the

reason I was thinking that we might save time in

the long run if you take a few days next week.

That would be helpful to you. But it might be that,

instead of starting Monday, you could start about

Thursday and get the jury and get started before

the end of the week, then you would have the week

end. In that event you could hear the Govern-

ment's opening statement and you would probably

get a foretaste of what you may need.

Mr. Beirne : I think we have that foretaste, if the

court please, in the indictment. [19]

The Court: Well, you may have. It might be a
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little more precise when you hear the opening

statement.

Mr. Beirne: Of course, we have to defer to

your Honor's ruling.

The Court: The case may be trimmed down a

little bit when you hear the indictment.

Mr. Beirne: We are faced now with the indict-

ment. We are faced with the photostatic copies of

books, records and documents which we have not

had an opportunity to analyze and which should

be analyzed and investigated, and the results of

that investigation turned over to us before we are

able to properly prepare a defense for these people.

And I say again, if the court please, in all good

conscience, I say that these defendants will be

deprived of a fair trial if they do not have the

necessary time to prepare for a defense. And we
have not had at this time the necessary time, if

the court please. Your Honor knows that it was

only on the 16th, a week ago last Monday, that

your Honor decided the motion to dismiss, and up

until that time we did not know what the issues in

this case were going to be.

The Court: But you were proceeding upon the

safe assumption, of course, that you would have to

go to trial on all these, as I take it, up until that

time.

Mr. Beirne: We did not know, of course, what

the issues were going to be. [20]

The Court: No.

Mr. Beirne: Your Honor had set the case, of

course.
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The Court: Gentlemen, would it help you if we

continued it, say, to Thursday morning, the 2nd

of August?

Mr. Beirne: I am not in a position to say

whether it would help, your Honor. I still say

that in order for us to prepare this case properly

we should have more time, a minimum—and I say

"a minimum' ' advisedly—of not less than two

weeks, and I do not know whether we could be

prepared properly then.

The Court: I daresay, as you just suggested,

Mr. Beirne, even at the end of two weeks you

would say this: "I wish we had another week."

Mr. Beirne : Oh, I would always say that, if the

court please. No attorney is ever as prepared as

he wants to be.

The Court: And particularly in a case like this,

where, probably, if you sat down with all the docu-

ments, you could not keep it all in your mind,

anyhow.

Mr. Beirne : All the more reason why we should

have time, if the court please.

The Court: Mr. Clerk, is it too late to stop the

jury panel for Monday?

If that will be helpful, I will be willing to con-

tinue it to the 2nd of August, without taking time

out to consult Judge Ling. I am confident it will

be agreeable to him. [21]

Mr. Beirne: Mr. Cannon suggests that we—par-

don me, your Honor.

The Court: Also, I will speak to Judge Ling

and tell him all these circumstances that you gen-

tlemen have brought to my attention. I know he



United States of America 391

will be most lenient in granting you time, I am
confident, as you proceed, if some situation arises.

Mr. Cannon: I made the suggestion to Mr.

Beirne that I join with him in his views with

respect to the preparation and the minimum time

required to do it.

I suggest, if your Honor would give us a week.

The reason I say that is because we will turn the

rest of these documents over to our accountants

today and they may be able to come up with some-

thing by Monday or Tuesday and we can go to

work on it, which will give us that next week and

the following week end to get us somewhere fami-

liar with the issues.

The Court: But, gentlemen, you could get your

jury and you could get your opening statement and

you could get started.

Mr. Cannon: We cannot work in the office while

we are working here.

The Court : No, but you could get started Thurs-

day and Friday, couldn't you, and then you would

have the week end intervening.

Mr. Beirne: We will submit our motion, if the

court please, and, of course, defer to your Honor's

ruling. [22]

The Court: Well, you have been most co-opera-

tive, gentlemen. I do not want to work any undue

hardship upon anyone. I will take a brief recess

and see if I can communicate with Judge Ling and

ascertain his wishes about the trial time.

Mr. Beirne : Very well, your Honor.

(Short intermission.)
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The Court: The court will grant the defendants'

motion to continue the trial set for July 30th until

10:00 o'clock on Monday, August the 6th next.

That order should be conditioned upon the de-

fendants who have not heretofore filed consents

either filing—I mean filed waivers of right to be

personally present, either filing them or filing a

consent to that continuance. Will you gentlemen

undertake to get those 1

Mr. Cannon: Yes, sir. You mean this only for

next Monday?

The Court: Yes.

Mr. Cannon: May I have some waivers?

The Court: Is Mr. Foye still here?

Mr. Cannon: No, he has left. I told him that I

would let him know and he will get the waivers

signed.

The Court: I will ask you gentlemen for the

defense to prepare a formal order on the motion

and either have those defendants who have not filed

waivers file a consent to the [23] order or file

Mr. Cannon: We will undertake to do that.

The Court: Or file waivers antedating this

—

that won't cover it. Have them sign a stipulation

for the continuance, if you like.

Mr. Cannon: Very well.

The Court: Or endorse a consent on the order

that the trial be continued.

Mr. Cannon : Very well.

The Court: I take it that Mr. Foye will want

waivers on file in any event to guard against any

future necessities of the case.
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Mr. Cannon: Thank you.

The Court: Very well, gentlemen.

Anything further, Mr. Clerk?

The Clerk: That is all, your Honor. [24]
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* * *

The Court: Does the government wish to make

an opening statement at this time?

Mr. Binns : Yes, we do.

The Court: You may proceed.

Mr. Binns: Your Honor, ladies and gentlemen

of the jury, and counsel for the defense: I know

yesterday in hearing the somewhat lengthy indict-

ment read, you probably got the impression [4]

that this is going to be a very long and drawn-out

case with a great many figures that you are going

to have to try to remember. This is a case revolv-

ing around taxes. However, the figures that you

are going to have to keep in your mind are all

going to be very nearly tabulated for you in one
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or two groups of documents, and the principal

questions that are going to come before the jury

are going to be, what do these groups of documents

represent. Once you have determined what a par-

ticular set of documents represents, you will have

all the figures there and you will find that they

will drop very neatly in their slots.

Now, we have pleaded some 20 counts here, and

those counts revolve around the following situation.

The defendants were engaged in accepting bets on

horses in what is known as off-track betting. In

other words, the bets were not placed at a race

track, but were placed in the defendants' hands.

The defendants' principal office during the times

that are going to be involved here was at 1741

East Florence Boulevard.

You understand I am not an expert on how these

things operate, but the evidence will establish that

the method of operation was somewhat similar to

this. They would have a group of people who were

known as phone clerks. They would sit on the

phone. They would have another group of people

who would be known as agents, and they would be

just [5] like door-to-door solicitors, coming around

to the various places where potential customers

were, and they would persuade the customers to

place their business with them.

Now, this agent who would be out soliciting

would give a customer a phone number and he

would say, "Now, if you want to give any busi-

ness to me, use this phone number." When the

customer desired to place any business, he would
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telephone that phone number and the phone clerk

would answer the phone.

Then over that phone he would give the phone

clerk something to identify who it was that was

giving him the business, some sort of thing such

as, "This is Les," "This is Harry,' ' "This is Red,"

"This is Brooklyn,' ' and the phone clerk then

would also want from him something that wTould

identify which of the particular agents out working

in the field had been the source of this business.

So he would say something like this. He would

say, "This is Les for Harry," and the phone clerk

would reach up and take out a little slip and he

would write "Les" and "Harry" on it. Then the

customer would give him the name of a horse, or

if the customer happened to have a scratch sheet,

he would give him the number. Each day every

horse running on a track anywhere in the United

States has a number and each number, of cours,e,
;

is different. That number of a horse is written on

the card. [6]

Then the customer says—you are going to have

to get used to some of this language, because I

know I had to
—"Three across," or "Two across."

That means $2.00 to win if the horse comes first,

$2.00 to place, that is the horse that comes in sec-

ond, and $2.00 to show, that is the horse that comes

in third. Or the customer might want to bet on

just one of those spots, just bet that the horse will

be at least third, at least second, at least first. But

whatever the customer wanted to do was written

on that card.
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Those cards are known in the vernacular of the

trade as betting markers or as markers. Every

customer that called in on the phone during the

day had a marker for his particular bets, and they

would go on down the card as he called in during

the day, recording each of his bets and the amounts.

Then if he had more bets than one card, they would

write No. 1 on that card and start a second card

for him. If he was a big bettor, maybe they would

get into a third or fourth card. But every action

over the phone that day was recorded on a marker.

Now, then, during the day, the races meantime

are being run, and as the results come in by tele-

phone or radio, or however the information was

disseminated, to these so-called phone clerks, it

was part of their job to come over on the card and

put on the result. In other words, if the man had

been successful and had bet on a horse that won,

they [7] would mark down the amount he won, or

a horse that had placed or shown. So at the time

the last race was run, the so-called phone clerks

would not only have recorded all the bets, but

would have recorded the information as to how
much the customer owed them or how7 much they

owed the customer.

Then they had a night crew come in and the

night crew had certain jobs, such as checking all

these markers and making sure they were all cor-

rect, checking the results of the races, making sure

the clerks during the day in all this hustle and

bustle hadn't made mistakes.

Then the markers for the betting agents were
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gathered together and distributed. Of course, there

would be more people doing that, and distributing

them, so they would be left with these various

agents in places where they could find them the

next morning.

The next morning the agent would take those

markers with the results of the day's business of

the day before, and he would go around to his cus-

tomers and either pay them the money they had

coming to them, if they had been a winning cus-

tomer, or collect from them if they had been a

losing customer.

Then almost universally you will find those mark-

ers were destroyed. All we have left is the empty

air. There is no record left of all those transac-

tions that had gone on the day before. [8]

Now, the defendants in maintaining their busi-

ness, the evidence will show, had something in the

neighborhood of at least 120 of these outside men
soliciting customers. They had on their payroll at

any particular time working for them as telephone

clerks, as people working as delivery men, and

various clerical and bookkeeping jobs, as many as

25 people in what they called the "inside." Quite

often all those people would be gathered out there

at 1741 East Florence and then, for purposes of

their own, they would be scattered at telephones all

over the city and those telephone locations through-

out the city would change and shift in accordance

as to whether the business, as they say, was "hot"

or not.

Now, the defendants, because of the volume of



United States of America 399

transactions that they were carrying on, couldn't

carry all the information in their heads, so they

had to make certain records and memoranda.

You will find universally that those records and

memoranda are never carried in the names of the

persons they represent. In other words, they don't

write down "John Jones." They usually use a

nickname. They would write " Johnny," or, if he

didn't have any hair on his head, they would call

him " Curly," and if he was not red-headed they

called him "Red," and some of them used num-

bers—303, 18, 11, and those various things which

they felt that they couldn't remember from day to

day were recorded in those various symbols. [9]

Now, then, in connection with the keeping of those

records, the records weren't preserved entirely.

Quite often, as soon as the purpose for which they

kept a particular record was transacted, it would

be torn up and destroyed, so that they would be

leaving behind them not anything, or as little as

possible.

Now, then, in maintaining their organization out

there they had a great number of employees, as I

have said, people working inside on mechanical

tasks, such as phone girls, people checking markers,

people delivering markers and the like, and we
find that universally in the operations of this group

that they did not maintain a payroll record which

would reflect all of the people working for them.

They did have a so-called payroll and even that

payroll wasn't carried in the name of "John

Jones" or "Jim Smith." It would be carried in
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nicknames, and that would record how much that

particular person—Johnny, for instance, or Red or

Maureen or Marjorie—how much that particular

person got each week. But all the persons would

not be on it or, in some instances, not all that a

person received would be on that payroll.

Now, then, these people were subject to Social

Security taxes—your withholding taxes and your

old-age taxes and your unemployment taxes.

Now, they paid those three groups of taxes only

on the [10] people whom they carried on their so-

called payroll and only for the amounts they car-

ried on the payroll. For instance, if a person was

on the payroll that particular week—that particu-

lar week on the payroll account—for $100, they

would make the deduction, so much for old-age in-

surance, so much for withholding, so much for in-

come taxes, and deduct that from the amount of

money that the man got. Then, at the end of the

quarter, they would turn in to the Collector's of-

fice here their quarterly return saying they col-

lected so much Social Security, "We have collected

so much withholding and we have collected so much

unemployment. '

'

But, as the Government has charged in this case,

they were paying other salaries and other amounts

than salaries, and on those other amounts they were

not reporting them and they were not making the

deductions and they were not paying the taxes.

Now, then, as we come toward the end of the

year we find that the various people working there

would have this experience. You all understand,
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those of you who have been employed, that at the

end of the year your employer gives you what he

calls a W-2 form, and it is a little slip of paper

and on that slip of paper he puts the amount of

wages he has paid you during the year and the

amount of taxes that he has withheld and paid to

the Government for you.

Then you can take that, and if you have made

no other [11] income that is it. However, some-

time during the year maybe you have had a child

born in your family or you have taken on a de-

pendent and then you are entitled to file a claim

with the Government for a refund. You say, "Well,

I paid in $400 in taxes when in reality my tax

should have been $350. I want $50 back."

But, as a result of the system used by the defend-

ants in this case, when they filed the W-2 form

they weren't filing correct information as to how

much a particular employee received during the

year. They were filing it in a much lesser amount.

Now, what happens is that that W-2 form—the

employer keeps a copy, he sends a copy to the Col-

lector of Internal Revenue, and he gives a copy to

the employee.

These employees took that copy, which they knew

wasn't correct, which they knew didn't reflect their

income, attached that to their return and sent it

in—sent in only the amount that the employer had

divulged to the Government and not the amount

that they had received by some other method.

Now, the method by which they received the

other money is going to be different in almost every
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instance. The testimony is going to show that it

was slipped under their door, that it was left in a

mail box, that they picked it up in a barber shop,

that it was left for them in an envelope in the

office ; and in all instances no deductions were made
for [12] Social Security, no deductions were made
for unemployment and withholding taxes, and you

will find from the evidence, when they turned in

their income tax at the end of the year, they didn't

turn it in for the correct amount.

So, we are going to end up in this case with a

situation, from the jury's point of view, where you

can compare all of the forms wThich were filed with

the Federal Government with a so-called payroll

account. And then you are going to find that they

will match. And then you are going to have another

sum or sums of money which the evidence will dis-

close was disbursed to the various people, including

some of the defendants on trial, that was never

reported to the Federal Government in any way,

and that is the question that you are going to have

to determine in Counts 2 through 20: Should that

other money have been turned in to the Federal

Government as income to the various employees

working there?

In Count 1 the question you are going to have

to determine is, Did the operation of this group,

by carrying on their business as they did, interfere

with the functions of the Commissioner of Internal

Revenue and the question of the collection of taxes

in this district? [13]


